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in bank selling. 
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Safe Deposit Procedures 


By JAMES A. McBAIN 
Vice President, The Chase Safe Deposit Company 


We know that the liability in this department cannot ac- 
curately be measured in dollars and cents. The liability is 
unknown. A mistake made in this department is not easily 
corrected, if at all, and its scope may not be known for a con- 
siderable time. The volume of rentals and accesses multiplies 
the number of chances for error. There has been a lot of talk 
about cash in boxes and if this is true, the extent of liability is 
multiplied and the job-of identifying property, if a loss is 
alleged, is made more difficult. Potential liability here may 
be enormous and may attach to the rental of just one box. 


Development of Business 

In ancient times banking was not done as it is today. Two 
of the major functions were handled independently. Money 
was loaned by money lenders; the safekeeping of valuables and 
money was a separate service. Today, for the most part, the 
two functions are housed under one roof in a bank. Money is 
deposited for credit to bear interest, and/or to be checked 
against, and the bank may loan it to others. Securities and 
other valuables are left in a safe deposit box, unless securities 
are held in a custody account or as collateral for a loan. Jewelry 
and all kinds of intangible assets are kept in boxes, including 
securities, bank books, business records, and other valuable 
papers. Bulky tangibles, such as silverware, are kept in a 
storage vault. 

Early safe deposit vaults were not equipped with private 
compartments as they are today. It was not until about 1860- 
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65 that the first safe deposit company was organized in this 
country — in New York City. From then on the business 
spread into banks. Unfortunately, many banks installed boxes 
as a service to customers without thought of adequate income. 

Vaults were needed for bank assets and it was easy to find 
space for boxes. Some banks installed them because their 
neighboring competitors had them. Boxes had to be made 
available to their customers or they would go elsewhere with 
all their banking business. Boxes bring business to other de- 
partments. Therefore, if a safe deposit vault is operated as a 
service, and a bank does not expect to make a profit from it, 
the bank should not measure its just costs of operation by the 
little income derived from rentals. It is not fair to bank stock- 
holders, or to depositors in a mutual savings bank, to jeopar- 
dize their investments merely for the sake of serving relatively 
few of the bank’s customers, unless the department is clearly 
recognized as one that is a necessity or can directly produce 
income. 


Statutory Power to Engage in Business 

In some states banking statutes specifically include, among 
general powers vested in various classes of financial institu- 
tions, the right to let out safe deposit boxes for rental. The 
National Bank Act clearly states this power in addition to 
allowing a national bank to invest in the stock of an affiliated 
safe deposit company, with certain limitations depending on 
the bank’s capital structure. A few of the states also allow 
certain banks to invest in stock in a similar manner. Savings 
banks, at least in New York, do not have this power of invest- 
ment in safe deposit company stock, and must rent to deposi- 
tors only. By far and large, most of the states are silent in 
their statutes with respect to the safe deposit activities engaged 
in by their savings or commercial state banks. Codification of 
banking laws over the years may continue to result in the 
adoption of some standardized language on the subject. 


Safe Deposit Company Affiliates 


An example of the recognition of responsibility involved 
is the operation of some safe deposit vaults by companies affili- 
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ated with banks. Such companies have been formed despite 
the trouble and expense of separate corporate structures. A 
safe deposit company is capitalized at a figure considerably 
less than the capitalization of its parent bank. The basic idea 
is to limit liability so that the capital funds of the parent bank 
cannot be impaired by a loss arising from the operation of the 
safe deposit vault. This action seemed to be more important 
when double liability of stockholders prevailed. 


There are relatively few affiliated safe deposit companies 
in operation today. Most safe deposit vaults are operated as 
bank departments. This is not a sign that the responsibility 
or liability of a department is less; the limit may be the bank’s 
capital funds. Many banks feel they cannot afford the cost of 
maintenance of a separate corporate structure. As stated pre- 
viously, some banks are not privileged to invest in the stock of 
a safe deposit company. 


There is no doubt that the limitation of liability is a really 
serious question. The mere fact that some large banks have 
separate corporate entities is no proof that the risks are or 
would be greater in those larger banks. The reverse may be, 
and probably is, true. The number, price, or size of boxes 
rented is no measure of potential liability. The contents of 
just one small box in a small bank could be a greater risk than 
the contents of a number of boxes of assorted sizes in a larger 
bank. The smaller bank may also be more vulnerable, because 
of its size and because of its location. 


The idea of estimating the deposit liability of a bank at so 
many times the capital and surplus does not apply to the safe 
deposit business. The “know how” of good safe deposit prac- 
tice may be described as “primary insurance” against the pos- 
sibility of any claim ever being proved against a bank. 


Limitation of Liability by Statute or Contract 

Banks in some states may attempt by statute or by con- 
tract, or both, to limit liahility by fixing a sum in excess of 
which a lessee may not claim damages for an alleged loss from 
his box. The statute or contract may attempt to exclude a 
claim for certain types of property, such as cash or jewelry. 








244 THE BANKING LAW JOURNAL 


Such statutes or contracts may be of doubtful value unless 
there have been cases tried in the highest courts of such states 
proving their worth. 

In case law such contracts may be construed to be against 
public policy if they are entered into in an attempt to limit the 
lessor’s responsibility for its own negligence. For example, 
if it is alleged and proved in court that an employee of the 
lessor dishonestly obtained access to a box through the negli- 
gence of the lessor, the protection of a limited liability clause 
in a contract is subject to debate. Two cases that have been 
referred to in connection with this point are Stevenson v. 
Columbia Bank of Lodi, 221 N. W. Rep. 752 (Wisconsin) 
and Blair v. Reilly, 175 N. E. Rep. 210 (Ohio). Moreover, a 
stated limit of liability or other reference to claims may be 
construed as dangerous public relations since it may encourage 
allegations of claims and approximating the limit of liability, 
if so stated. 


Relationships 

Some states by case law or statute have attempted to define 
the relationship between the bank and the box renter. The 
majority of cases seem to emphasize the bailment character of 
the arrangement; others classify it as more in the nature of a 
landlord and tenant contract. The latter relationship seems 
to be looked upon by some legal authorities as the best for a 
bank to establish. The word, “lessor,” or “landlord,” to de- 
scribe the bank, and the word, “‘lessee,”’ or “tenant,” to describe 
the renter are sometimes used in safe deposit contracts. 


The distinction is important. If the relationship is that 
of a bailor and bailee character, the bank may be construed to 
be in possession of the contents of a box. In effect it is not in 
possession since all it does is to control the access to the re- 
ceptacle. If the relationship is of the character of a landlord 
and tenant, then the bank is not held to be in possession of the 
box contents. The responsibility may be somewhat greater if 
the bailment definition is applied. 

Two cases dealing with this point are People v. Mercantile 
Safe Deposit Company (New York) 159 App. Div. 98 and 
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National Safe Deposit Company v. Stead, 232 U. S. 58 (4). 
In the former case the relationship was held to be similar to 
that of landlord and tenant. In the other case the court likened 
it to bailor and bailee. While there have been decisions which 
follow the first case, there are others which followed the second. 


Care 

Whatever legal relationship is established, good legal 
opinion holds that the lessor’s duty is to exercise “reasonable 
care.” This may depend on circumstances. Courts in deter- 
mining what is “reasonable care” consider how other well- 
managed vaults in the community have been operated, the type 
of vault, the construction, alarm systems, etc. Reasonable care 
will not be defined as the same as that exercised by other vaults 
in the community if they are NOT well-managed. 

The protection afforded safe deposit boxes should be equal 
to the protection given to the lessor’s own property. This need 
not mean that the lessor must insure property of the lessee 
because it insures its own. The lessor is not an insurer against 
loss. A case dealing with this latter point is Sagendorph v. The 
First National Bank of Philmont, 218 App. Div. 285 (New 
York). 

If a lessor alleges, say, by advertisement, that its vaults are 
“burglar-proof,” or “fireproof,” ete. then it may be construed 
an insurer of box contents. No such advertisements or state- 
ments should be made. A case on this point is Haugen v. First 
National Bank of Poulsbo, 244 Pac. 574, Washington. 

Despite the fact that lessors need not insure box contents 
on behalf of their lessees, many lessors carry special safe de- 
posit liability coverage in the form of a specially written policy 
obtainable in the domestic or foreign insurance markets. The 
insurer, under such insurance, assumes, responsibility for de- 
fending, on behalf of the lessor, claims of various kinds. 


Personnel 

Where there is sufficient volume of business to require full- 
time personnel, the person or persons so selectéd should be 
efficient, careful, and capable of exercising mature judgment. 
He should be trained and made to realize the responsibility of 
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his position. He should recognize a situation where snap judg- 
ment cannot be made and where it is advisable to confer with 
officers and possibly counsel. He should not allow himself to 
be rushed into a quick decision on a questionable request for 
access. He should realize that he need not “refuse” access but 
he can always “defer” granting a request for access in order 
to be allowed a reasonable time for consultation. It is advisable 
to refrain from identifying him as “custodian,” since the word 
has a connotation of custody of property or bailment. 

Some banks may not have a volume of accesses and boxes 
to warrant the employment of a full time clerk to supervise the 
vault. Where the responsibility is then divided, all officers and 
clerks charged with vault operations should meet the require- 
ments mentioned. 


Equipment 

Vault equipment should be kept in good condition. Failure 
to open on time, which may result in a delay to a customer con- 
templating removal of securities for sale, may cause trouble. 

Evidence that the equipment has been kept in good con- 
dition and precautions have been taken against “lock outs” 
may help the bank in such an instance. The winding and 
checking of clocks and the opening and closing of vault doors 
should be in charge of officials and/or senior employees. Keep 
records of the periodical inspection of vault combinations and 
time locks, winding and checking of clocks, and opening and 
closing of vaults. 


Rental Procedure 

A new box renter may be making his first visit to the bank, 
or to any bank for that matter. A lasting impression will be 
made upon him if he is treated right. But that does not mean 
that all business that is offered should be accepted. It is im- 
portant to know with whom the bank is dealing. If the cus- 
tomer has a bank account, it is presumed that the bank has 
satisfied itself concerning his references and background. 


If he has no account, he should be otherwise identified. Do 
not rent to anyone in an assumed name, unless he has the right 
to use that name, such as a pen name or trade name; the true 
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name should then be cross referenced if the contract is filed 
under the assumed name. It is not desirable to rent to crimi- 
nals. It may cause trouble for the bank and concern to other 
customers. Do not rent to a customer who gives his address 
in care of the bank as it complicates matters in giving legal 
notice, especially if his rent should become unpaid. 

Some banks may not rent to persons unless they are of legz1 
age. If they do rent to minors of mature years, they will not 
allow appointment of deputies. Deputies need not be of legal 
age, but must be mature. 


Renting the Box 


Show a new customer the boxes available and let him select 
at random the one he wants from those available. A record 
should be available showing the numbers of unrented boxes in 
the various size and price groups. There are certain motions 
to go through when making the rental. Explanation shouid be 
made of the type of key or lock that is used, emphasizing the 
fact that the keys that the customer has been issued for the 
box he selected have been under joint control. 

When the customer is ready to sign a contract, explain the 
various types. Let him choose the kind of contract he wants. 
Do not give “legal advice” by instructing him how to rent the 
box. This is up to him to decide. If he should ask what may 
happen after his death if an envelope is in the box marked as 
the property of another, do not attempt to give him any “legal 
advice” on that point either, since the disposition of such mat- 
ters must be left to the discretion of persons charged with 
administration of his estate. 


Individual Contracts and Deputies 


The most common contract is the individual rental with 
provision for the appointment of a deputy or deputies. If the 
lessee appoints a deputy, have the proper form signed. If the 
deputy is not with the lessee, consider the advisability of per- 
mitting the lessee to take dway a form to be signed and re- 
turned. Keep a record that he has such a form. It is best to 
have both parties present in order that the lessee may identify 
the deputy and witness his signature. 
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Co-Lessee Contract 

Some banks provide for rentals on co-lessee contracts. This 
may be a form that gives the survivor of the lessees the right 
of access. The bank should consider its policy in this respect. 
The co-lessee contract, which, by its terms, grants the right of 
access to the survivor, is one that is looked upon with favor by 
some banks and disapproved by others. In the event of the 
death of one of the lessees under such a contract the survivor 
would have the right of access provided there is compliance 
with any local tax restrictions. It is also possible that such a 
contract may provide that access may be had by the accredited 
representative of the deceased lessee. 

The other type of co-lessee contract will permit access to 
either of the lessees during his lifetime, but, after death of one, 
only to the accredited representative of the estate of the de- 
cedent and the survivor, or by one or the other of them by their 
mutual consent. ‘There must be compliance with tax restric- 
tions, if any. 

Under both types the lessees, by signed agreement may 
appoint deputies pursuant to the rules and regulations of the 
lessor and on forms provided by it. 


Employees of banks should avoid describing such contracts 
in a way that misleads customers into believing they are vehi- 
cles for the transfer of title to property. (Hence the use of 
the word “co-lessees” instead of “joint tenants”). Any state- 
ments about such contracts should be limited to an explana- 
tion of how access may be granted after death and not what 
happens to title of property in the box, if any. 

Some states have statutes on the subject. There are a 
number of cases dealing with it. 


Fiduciaries 


If the lessee is a fiduciary, such as an executor, administra- 
tor, or trustee, the box should be leased on that basis with a 
clear indication of the fiduciary relationship. Proper papers 
should be filed to indicate the authority of the fiduciary. Some 
banks, by advice of counsel, feel that unless a will or other 
instrument from which a fiduciary derives his authority clearly 
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expresses the right to delegate discretionary power, or specifi- 
cally states he may appoint someone for access to a safe deposit 
box, such fiduciary cannot appoint a deputy for safe deposit 
access. The decisions of whether or not to accept such an 
appointment resolves itself into a determination of whether or 
not counsel feels access is a “ministerial” act or an “act of dis- 
cretion.” If they consider it the former, lessors will permit 
the delegation. A “ministerial” act is one that requires no 
exercise of discretion. 

In one state at least (Massachusetts) this subject is covered 
by case law, that of West v. State Street Exchange, 250 Mass. 
587. Maryland makes statutory provisions for delegations of 
access authority by fiduciaries. Minnesota has a statute re- 
lating to the point. New York has a statute which deals with 
the rights of plural fiduciaries to delegate the right of access 
to each other. South Carolina recently enacted law on the 
subject. Other cases and statutes may appear in the future. 

Where there are plural fiduciaries they may make access 
arrangements to suit themselves, provided it is in accord with 
the bank’s policy regarding the points in the foregoing para- 
graph. 

Every bank has occasion to deal with a fiduciary when a 
lessee dies and the points emphasized in these paragraphs 
should be kept in mind for this reason. 

Corporations 

If the lessee is acting for a corporation, he should so sign. 
A corporate resolution regarding access arrangements should 
be filed. If necessary, a certificate of election should be filed. 
Do not rely on a corporate resolution with respect to a bank 
account. It should be specific with reference to safe deposit 
box. Do not deviate from the terms of the corporate resolu- 
tion. Access requirements should be changed only in a proper 
manner. 

Unincorporated Associations 

Arrangements for rental and access to the box of an unin- 
corporated association are made substantially in the same man- 
ner as in the case of a corporation. 
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Partnerships 

If a box is rented to a bona fide partnership, the contract 
should indicate this by its phraseology. Partners sometimes 
will sign only the firm name, but some lessors feel it is advisable 
to also have a record of the individual signatures of the part- 
ners. It should be clear as to which partners are general and 
which are special since the latter have limited powers. The 
signed instructions for access may include the right of access 
to a non-partner. 


Miscelianeous Contracts 

There are other types of rentals which are special cases, 
such as rentals to escrowees, court officers appointed by special 
court order, etc. Try to direct such business away from the 
safe deposit vault to a safekeeping or custody arrangement. 

Contracts or supplemental forms provide for address, both 
residence and business, references, specimen signature, and 
physical descriptions of persons authorized. Some vaults use 
fingerprints. Safe deposit contract forms should not be issued 
indiscriminately. If forms are released, it is a good rule to 
make a record of the person to whom they are issued and for 
what purpose. Do not release blank powers of attorney ex- 
cept to, or on the instructions of, lessees themselves. Some 
banks combine all types of contracts on one form and others 
have separate forms. Contracts are confidential arrangements 
between the lessors and lessees. 

Contract forms should be reviewed frequently to make 
sure they are not outmoded. 

Be sure the lessee is aware of the rules and regulations to 
which he agrees. A receipt for payment of rental acknowl- 
edged by the lessee may recite them. 


Care of Keys and Locks 


A careful system of protection for keys and locks is im- 
portant to protect the bank. A careful system is for the bene- 
fit of the customers as well as the bank. If it is properly ex- 
plained, it will create and maintain good will. The care of 
keys is something about which a customer is especially con- 
cerned since his key is the symbol of safety for his valuables. 
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A carefully operated key system benefits the employees since 
it precludes a charge that any employee at any time had con- 
trol of a key to a customer’s box. 

There are several types of key locks designed for use on 
safe deposit boxes. Among these are the following which have 
been described by a safe and lock company: 


Fixed Tumbler Lock 


This type of lock is probably most commonly used. As the 
term implies, the tumblers are fixed to a lessee’s key. It is gen- 
erally considered that the best control over unrented keys for this 
type of lock is to either keep them in envelopes corresponding 
with the box or lock numbers or hang them in a slotted tray 
specially designed for that purpose. New tumblers can be fitted 
to these locks if a desire to change them to a key with different 
cuts arises. This work should only be done by a lock manufac- 
turer specializing in this type of lock. 


Changeable Key Lock 


This lock, of which there are several types, differs from the 
ordinary key lock, since the elements which make the different 
key changes are variable. In this type of lock the tumblers are 
changed by using a changing key instead of taking the lock apart. 
The keys are usually in sealed envelopes. When the lessee selects 
an envelope at random, breaks the seal and removes the keys, he 
is the first person to see or touch the keys since the envelopes 
were sealed. The lock is set to the keys with the assurance that 
there are no other keys which will operate the lock. The lock 
can be reset to new keys every time a change is desired. A change 
can be made only with the door open and the bolt in the locked 
position. It is necessary to insert the lessee’s key whenever such 
a change is desired. 


Combination Locks 

There are also combination locks which should be set up by 
customers themselves under direction of someone familiar with the 
operation. The lessor should not be aware of the numbers used. 
Whenever a combination safe is being opened, the vault employee 
should not stand close enough to see it operated. Some vaults 
have “blinders” on the locks to prevent the numbers from being 
seen by anyone but the operator. Some vaults have locks on 
combinations to prevent their operation until proper persons 
authorized for access are present. 


Keys to Unrented Boxes 
Keys to unrented boxes should be kept under joint control. 
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It is dangerous to allow one employee to have custody of such 
keys, and it is unfair to the employee, the customer, and the 
lessor. 


Care of Keys and Locks in Transit 


It is often necessary to send keys and/or locks to an ac- 
credited safe or lock company. Shipments of new locks are 
also received periodically. These should be in the custody of 
at least two responsible employees at all times, that is, from the 
time they are removed from the key or lock safe (which should 
also be under dual control) until they are shipped to the safe 
or lock company, or vice versa. Individual responsibility for 
keys or locks must be avoided at all times. It follows that 
locks affixed to doors of wnrented boxes should be under joint 
control so that no one employee can open them. Key and lock 
work should be performed by an accredited safe or lock com- 
pany or its equivalent. To further the continuance of joint 
control it is important that a proper record be kept of the 
dispatch or receipt of all keys and locks. 


Keys to Rented Boxes 

A bank should never willingly come into the possession of 
keys to rented boxes. The lessor should not accept lessee’s 
keys for safekeeping since by so doing it then has full control 
of access. Bank examiners may criticize instances of such 
custody. (National Banks will be interested in Digest of 
Opinions of the Comptroller of the Currency, No. 9660°). A 
case on the point is Miller v. Charters and Citizens National 
Bank, Peru, Ind. 187 N. E. 67. 

Keys should not be left in the safe door while lessee goes to 
a coupon room. The keys should always be under his observa- 
tion. The safe door should be locked shut when the customer 
goes to a booth. This is especially important if the door is 
equipped with a combination lock. 
19660. Access to Safe Deposit Boxes 

-It is the position of this office that a national bank renting safe deposit boxes should 

keep signature cards of holders on file, and use entrance slips when customers enter the 
vault. The bank’s guard key should be placed in the custody of one of the bank’s 
officers or authorized employees and should not be available to any of the box holders. 
Customers should be required to keep their own keys in their possession and bring them 


to the bank when they desire to gain admittance to their safe deposit boxes. The Bank 
should not retain customers’ keys for their convenience. 
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Keys Received by Mail 

If keys are returned with no message it may be advisable 
to return the key immediately under seal by registered mail to 
the last known address asking for signed instructions. Cir- 
cumstances alter cases, however. Proceed with caution based 
upon the history of the case, possibly retaining the key under 
joint control, but with full recognition of the implications in- 
volved in such custody. 

If a key is received by mail with a letter signed by the 
lessee indicating that the box is empty, the safe should be 
opened in the presence of at least two persons, one of whom 
could be anotary. A signed statement should be prepared and 
a copy sent to the lessee by registered mail. 

If a key is received with a letter stating that the box is 
empty, but it is found to have certain contents, it is possible 
that, depending upon the value and circumstances, the contents 
could be shipped in accordance with subsequent direction of 
the lessee. If the contents appear to be papers of no value, 
some lessors ship them by registered mail, listing the contents 
in an affadavit. 

If a key is received with a letter requesting the forwarding 
of contents, the lessor may decide not to do so. The key is 
then returned by registered mail with a power of attorney form 
requesting the lessee to nominate someone, other than an em- 
ployee or officer of the lessor, to remove the contents and sur- 
render the box. If the latter solution fails, the banking depart- 
ment of the lessor may be willing to act as attorney-in-fact for 
the lessee upon receipt of a list of the contents, shipping in- 
structions, and fee for expenses and service. 

In all cases described, the envelope in which the key is 
received should be opened in the presence of at least two people. 


Keys Found on Premises 

If a safe deposit key is found on the premises of the vault, 
some lessors, depending upon circumstances, feel it is advisable 
to destroy it and do nothing more. If keys do not bear box 
numbers the keys would not be identifiable. We refrain from 
affixing a numbered keytag or other identification to issued 


keys. 
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Other lessors, especially if key is identified, feel it may be 
advisable to carefully place the key, and record of its finding, 
in safekeeping under joint control pending the time it is 
claimed by the lessee, who may be traced. Thereafter they get 
a full signed release on the box and rent a new safe with new 
keys, ete. . 

Whichever course is pursued, there should be full recog- 
nition of the risk involved in temporary custody of the key. 
See case of Guaranty Trust Company v. Diltz 91 S. W. 596. 
New Rentals 

When boxes are rented, make a practice of advising lessees 
to keep keys separate in envelopes provided by the lessor. The 
contract should provide for lessee’s signature acknowledging 
receipt of two keys. Our contract forms provide for a record 
of the initials of the two employees who delivered keys to 
customer from joint control and in the presence of the lessee. 
Lost Keys 

If one key is lost the lessee must return the duplicate and 
receive two new keys for a new lock or box. If both keys are 
lost, an appointment can be made with a mechanic from an 
accredited safe and lock company to force the lock at the ex- 
pense of the lessee. It is preferable not to force a lock for the 
deputy of a lessee without written instructions from the former. 
If the lessee has had an unauthorized duplicate made it is 
reasonable to ask him to return it for destruction and at the 
same time ask him to change the lock on the box or give him a 
new box and charge him for a new key. If a deputy requests 
access with an unauthorized duplicate, you may wish to defer 
access until confirmation from the principal is received. 


Lock Changes 


The lock of a surrendered or exchanged safe should be 
changed before re-rental. On the “fixed tumbler” type, the 
lock should be changed for one of the spare lock equipment or 
for one on another unrented box. No record is to be kept of 
where the lock has gone. 

A lock identification system prevents the use of the same 
lock on the same box more than once. The number of the lock 
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removed is noted on a history card of the safe and no lock of 
the same identification number is placed on the same safe twice. 
This identification number is never to be used to trace the loca- 
tion of a lock. If it is the changeable key lock, the lock should 
be reset to the “unrented” position to be opened with a “stock” 
key. Both nest and tin should be examined in the presence of 
the lessee when he surrenders his box and the signed record 
can include this point. 


New Equipment 

All locks and “fixed tumbler lock” keys should be tested 
by two people, and there should be assurance that the “fixed 
tumbler” keys received are not duplicates of keys of the pres- 
ent equipment. Stamped numbers on keys should NOT cor- 
respond with safe numbers. If this is second hand equipment, 
“fixed tumbler” locks should be changed. All nests and tins 
should be examined. 


Guard and Grille Gate Keys 

Guard keys may be referred to as such or as “preparatory” 
keys, but, obviously, never as “master” keys. Such a key must 
be used before a lesee can open his box with his own key. Vault 
clerks should retain control of the guard keys and never permit 
their use by lessees. (National Banks will be interested in 
Digest of Opinions of the Comptroller of the Currency, No. 
9660.”) A careful record should be kept of the number of 
guard keys in existence and of their custody, including spares, 
and they should never be taken off the premises. 

A careful procedure should be followed during the relief 
of the regular attendant to be sure that only authorized sub- 
stitutes or officers have possession of keys. If the lessor has 
adopted a policy of permitting its employees in control of 
guard keys to rent boxes of their own in the vault, such em- 
ployees preferably should be given access by other employees, 
perhaps after hours. A customer seeing a vault clerk open a 
box may receive a wrong impression. 


Access Methods 
Methods used by lessors in granting access differ with 


2See footnote No. 1. 








256 THE BANKING LAW JOURNAL 


physical arrangements. A basic principle, regardless of physi- 
cal arrangements, is that no access shall be granted unless the 
person’s right to access has been verified and he has been prop- 
erly identified. A key is no proof of right of access. Docu- 
ments exhibited as evidence of access authority must be valid 
and left with the lessor for filing. The right to access should 
be verified regardless of how well known the person may be 
to the personnel of the bank. 


Cancellations of authority, those of deputies for instance, 
should be immediately reviewed upon receipt by persons 
charged with the operation of the vault. The records should 
be changed promptly. If one unauthorized access is granted, 
a court can imply that others were allowed in other cases. 
Reference to records to verify access authority should be done 
in such a way that the lessee being checked cannot see the 
names of other customers in the files. 


You may require a signature for every access regardless of 
whether or not the visitor is known. It should conform to the 
specimen on file. (National Banks will be interested in Digest 
of Opinions of the Comptroller of the Currency, No. 9660.°) 
But verification of the right of access is of paramount im- 
portance. 


Record of Access 

My Company keeps a record of access by use of a slip con- 
trolled by number and filed chronologically. It provides for 
recording of the visitor’s signature, or name, if he cannot sign 
except by mark, etc.; time in and out; date; initials of the 
employees who identified the visitor and verified his authority; 
initials of the employees who escorted him to and from the 
booth, if used, and examined it, identifying it by number; 
number of persons accompanying the visitor with his consent, 
if any; the initials of the employees who opened his box and 
locked it, or saw it locked by the visitor, and the initials of the 
employee who examined the floor of the vault near the visitor, 
if he did not use a room. It also includes a record of the box 


8 See footnote No. 1. 
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number and title of the rental. It should be noted that identi- 
fication need not be solely by signature if the visitor is not 
recognized. 

The date and number of the slip is posted to a cumulative 
visitation record card, filed by box number. 


The customer must enter the vault to open his box. He 
must not be left alone in the vault. A good practice is to ask 
him if he wishes to insert the key himself and handle his own 
tin box. Many customers do not wish to do so if their boxes 
are located in a high tier. When the tin box is removed, the 
customer is escorted to a coupon room. When the compart- 
ment is locked the key should be tried in the customer’s pres- 
ence. If the tin box is carried by an employee of the vault, it 
should be in full view of the customer. 

Do not allow the customer to leave the coupon room with- 
out taking his tin box with him. If the lessee takes the tin box 
off the premises, keep a record that he has done so. When the 
customer returns with the tin box, the coupon room should be 
examined thoroughly, even the stationery. Keep such sta- 
tionery at a minimum supply in order to facilitate examination. 
We keep no waste paper baskets in coupon rooms as waste 
paper too must be examined. It is obviously better for a cus- 
tomer to go to a coupon room for the sake of privacy and to 
avoid dangerous congestion in the vault. 


Collections 

Some lessors have rentals mature on just one day in the 
year and they collect for new rentals on an adjusted basis. 
Other lessors have rentals mature on the first of every month 
or some other selected common date. Others have them mature 
on the anniversary of rental. Bills for maturing rentals are 
mailed by some lessors at a selected date in advance of ma- 
turity. Others have arrangements for charging of bank ac- 
counts. 

A ledger record is usally kept of all charges and pay- 
ments. When payments are made some lessors keep a record 
of the form of payment, whether by cash or check and on what 
bank the check was drawn. A cash book is also kept. 








258 THE BANKING LAW JOURNAL 


If rental is unpaid, resort must be made to statutory or 
contractual remedies if all other efforts to collect fail. 
Records 

All records should be kept in good condition. They may be 
called for in a court case involving your bank. A bad impres- 
sion can be created toward the safe deposit procedure of your 
bank if records are in poor condition. Periodical audits and 
inspections influence personnel to keep records in good shape. 

There sometimes is confusion in the minds of bankers about 
how long they should keep records of surrendered safe deposit 
boxes. Some feel they should keep them indefinitely. 

My Company follows the practice of destroying all records 
of surrendered boxes after ten years from the dates of sur- 
render. These records are grouped for this purpose and 
recommended for destruction as a regular audit procedure. 
Access slip records for both rented and unrented boxes are 
destroyed after the slips are ten years old. In our Company 
we still have a memorandum record of access by slip number 
and date, filed alphabetically under the lessee’s name, which 
continues to serve a useful purpose so long as the safe remains 
rented. 


Death 

The death of a lessee normally precludes access by anyone 
except by court order or by the accredited representative of 
his estate. Some states provide statutory procedure for the 
prompt opening of the safe prior to the appointment of the 
accredited representative of the estate for the purpose of 
searching for a will for delivery by the lessor to the court, for 
the immediate removal of any cemetery deed and for the de- 
livery of life insurance policies to named beneficiaries. This is 
done with the consent of tax authorities. A signed record is 
kept. 

The burden of determining who is to open a box under 
such procedure is placed squarely on the courts who may, at 
their discretion, deny box opening petitions made by persons 
the courts feel are not entitled to them. 

Some banks in some states by common practice allow the 
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next of kin, or others, to search a box for a will. Whatever 
the common practice is, it should be carefully observed with full 
realization of risks. Complete records should be maintained. 

After his appointment, the accredited representative of the 
estate of a decedent is entitled to access depending upon the 
nature of the appointment, evidence of which must be filed 
with the lessor. Such evidence should be carefully reviewed. 
Tax restrictions, if any must be observed. 

If a co-lessee dies, it may be necessary to require the pres- 
ence of the survivor at any access to the accredited representa- 
tive of the estate of the decedent or it may be necessary to 
require the presence of one or the other. Contracts in effect 
and statutes applicable, if any, must be reviewed. Tax re- 
strictions, if any, must be observed. 

Normally, the death of a person, other than an individual 
or co-lessee, does not serve to interfere with access to the box 
to which he was authorized. 

If no accredited representative of an estate has been ap- 
pointed within two months of the date of death, lessors should 
review the Internal Revenue Code regarding the filing of 
Treasury Forms 704 and 705 relating to resident and to non- 
resident-non-citizen, decedents, respectively. 

The death of a sole fiduciary usually precludes access to 
the box except to his accredited successor or by other proper 
court procedure. If access is allowed to his successor, it is 
good practice to request the presence or consent of the ac- 
credited representative of the estate of the deceased fiduciary. 
If one of plural fiduciaries should die, under some state laws 
and practice, the survivors have the right of access without 
interruption, but contracts and law in all such cases should be 
reviewed in the particular state. 

It is important that immediately upon notice of death or 
incompetency, everyone charged with the operation of the 
vault be advised and the records changed. Deputy appoint- 
ment forms and contracts should be reviewed to see if the 
point is covered. 
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Some lessors, by common practice, or otherwise, require a 
co-lessee or deputy to sign an access ticket (for retention) in- 
dicating thereon that the absent co-lessee or principal is alive. 
This is a practice which need not be followed and may be dis- 
couraged for the following reasons, among others: 


1. The visitor may not know if the absentee is alive, especially 
if he is at a distant point, perhaps in the armed forces of the 
country. Or the visitor may be physically incapable of sign- 
ing at all. 


2. It places an unreasonable and expensive burden on lessors who 
may not wish to keep such records for various reasons, includ- 
ing lack of personnel. 


8. It will not attain objectives desired by Inheritance Tax officials, 
since: 

a. A visitor may sign it anyhow, with no evidence avail- 
able to contradict his later statement that he took noth- 
ing of a taxable nature. 

b. The practice may drive taxable assets to other places 
of safekeeping, possibly across state lines. 


4. It poses administrative difficulties for lessors who may be 
required to differentiate between boxes of residents and non- 
residents, and certainly between individual lessees and cor- 
porate, partnership and fiduciary lessees, where the death of 
a person authorized for access should not involve the lessor 
or lessee in inheritance tax procedure. 


Some lessors, by common practice or otherwise, actively 
participate in, or make, inventories of decedents’ boxes for tax 
or other purposes. Safe deposit authorities feel that such pro- 
cedure unfairly involves the lessor in something which should 
be avoided. No adequate compensation is received. Personnel 
is not adequate or competent to make such inventories. Inven- 
tories by, or with the assistance of, lessors may create embar- 
rassing situations. Disputes may arise as to ownership and 
value of contents. Jewelry is difficult to appraise and describe 
except by experts. 


If such inventories must be made, a signed record should 
be kept for the protection of the lessor. A representative of 
the decedent’s estate should be a signatory. Avoid participa- 
tion in inventories. 
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In cases of incompetency, procedure is somewhat the same 
as in the case of death, to the extent that access may be had by 
the fiduciary named for the incompetent. Usually no tax 
regulations apply. 


Summary 


No article of this size, or many multiples of it, can ade- 
quately cover the numerous phases of the operation and control 
of your safe deposit vault. Even a manual must leave much 
to the sound reasoning of the officers of the bank who are paid 
to exercise good judgment. 

If a claim is ever made against you, observance of some of 
the points may help prove you have exercised “reasonable care” 
or better. Operations not matching some of the requirements 
mentioned herein, or the many others not included, may still 
be quite safe, but consideration of the psychological effect on 
an uninformed jury is important. 








In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaiming 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. , 





Bank Defrauded in Check Kiting Scheme 
Entitled to Revoke Interbank Advice 
Of Credit 


Merchandise National Bank, an Illinois bank maintained 
an account with the Bank of America in California. Kiter 
Corporation maintained accounts in both banks.  Kiter 
Corporation drew a large check on Merchandise National 
Bank and deposited the check in its account with Bank of 
America. The check was then forwarded to Illinois for col- 
lection. Merchandise Bank debited its account with Kiter 
Corporation and mailed an advice of credit to Bank of America 
under which the latter was authorized to reduce Merchandise 
Bank’s credit balance in the amount of the check. Alas, Kiter 
Corporation’s apparent credit balance with Merchandise Bank 
was based on deposits of uncollected checks drawn by Kiter 
Corporation on Bank of America. When Merchandise Bank 
discovered these checks were bad it immediately revoked by 
telephone the written advice of credit sent to and then already 
received by the Bank of America. 

Kiter Corporation at this point had a substantial overdraft 
in its account with the Bank of America, which had applied 
the Merchandise Bank credit to reduce this overdraft. How- 
ever, the court found that Bank of America had not permitted 
the overdraft or otherwise changed position to its detriment 
as a result of receiving the advice of credit and therefore ruled 
that the Merchandise Bank was entitled to revoke the credit. 
Bank of America Nat. Trust & Savings Ass’n. v. Merchandise 
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Nat. Bank of Chicago et al., United States Court of Appeals, 
Ninth Circuit, 201 F. 2d 68. The opinion of the court is as 
follows: 


MATHEWS, C. J.—At all pertinent times, Merchandise National 
Bank of Chicago, hereafter called plaintiff, was a national banking 
association located in Illinois and having its principal office at Chicago, 
Illinois; Bank of America National Trust & Savings Association, here- 
after called defendant, was a national banking association located in 
California and having its principal office at San Francisco, California, and 
a branch, called its East Bakersfield branch, at Bakersfield, California; 
United Produce Company, hereafter called United, was an Illinois 
corporation; Eugene J. O’Riley and Frank Lofendo were citizens of 
Illinois; and Cy Mouradick was a citizen of California. In a bank- 
ruptcy proceeding commenced on December 1, 1948, United was ad- 
judged a bankrupt on December 16, 1948, and O’Riley was appointed 
trustee in bankruptcy of United’s estate on January 18, 1949. At all 
pertinent times prior to December 1, 1948, Lofendo was United’s agent. 

Plaintiff had an account with defendant at defendant’s principal 
office. United had an account with plaintiff at plaintiff’s principal office. 
Lofendo or United, in Lofendo’s name, had an account with defendant, 
hereafter called the Lofendo account, at defendant’s East Bakersfield 
branch. 

The Lofendo account was established by Lofendo for United’s use 
and benefit and, as between United and Lofendo, was United’s account. 
However, it purported to be Lofendo’s account and was treated by 
defendant as Lofendo’s account. Accordingly, deposits in the Lofendo 
account were credited to Lofendo by defendant, and when checks drawn 


on the Lofendo account were paid, the amounts thereof were charged 
to Lofendo by defendant. 


Prior to November 23, 1948, two items—$89,813.10 and $113,216.50 
—were charged to plaintiff by defendant and credited to Lofendo by 
defendant. Thereafter, until June 26, 1950, plaintiff claimed that the 
$113,216.50 was improperly charged to plaintiff and improperly credited 
to Lofendo. On and after June 26, 1950, plaintiff claimed that the 
$89,813.10 and the $113,216.50 were improperly charged to plaintiff 
and improperly credited to Lofendo. Defendant has at all times claimed 
that the $89,813.10 and the $113,216.50 were properly charged to plaintiff 
and properly credited to Lofendo. 


On November 23, 1948, plaintiff demanded of defendant payment 
of the entire amount of the credit balance then existing in plaintiff's 


account with defendant, which is to say, the entire amount then due 
and owing to plaintiff by defendant. 
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If the $89,813.10 and the $113,216.50 were properly charged to 
plaintiff, there was due and owing to plaintiff by defendant on Novem- 
ber 23, 1948, $183,530.01. Defendant paid plaintiff the $183,530.01— 
$294.54 on an undisclosed date between November 23, 1948, and Febru- 
ary 18, 1949, and $183,235.47 on February 18, 1949—but never made 
any other or further payment to plaintiff. Interest on the $183,235.47 
at the legal rate of 7% per annum from November 23, 1948, to February 
18, 1949, was $3,057.27. Therefore, if the $89,813.10 and the $113,216.50 
were properly charged to plaintiff, there was due and owing to plaintiff 
by defendant at all times after February 18, 1949, $3,057.27, with in- 
terest thereon at the rate of 7% per annum from February 18, 1949. 

However, if the $89,813.10 was properly charged to plaintiff, and if 
the $113,216.50 was improperly charged to plaintiff, there was due and 
owing to plaintiff by defendant at all times after February 18, 1949, 
$116,273.77 ($113,216.50 plus $3,057.27), with interest at the rate of 
7% per annum on $113,216.50 thereof from November 23, 1948, and on 
$3,057.27 thereof from February 18, 1949; but if the $89,813.10 and the 
$113,216.50 were improperly charged to plaintiff, there was due and 
owing to plaintiff by defendant at all times after February 18, 1949, 
$206,086.87 ($89,813.10 plus $113,216.50 plus $3,057.27), with interest 
at the rate of 7% per annum on $203,029.60 ($89,813.10 plus $113,216.50) 
thereof from November 23, 1948, and on $3,057.27 thereof from Febru- 
ary 18, 1949. 

Furthermore, if the $89,813.10 and the $113,216.50 were properly 
credited to Lofendo, there was a credit balance of $30,920.36 in the 
Lofendo account on and after December 23, 1948; but if the $89,813.10 
or the $113,216.50 was improperly credited to Lofendo, there was no 
credit balance in the Lofendo account on or after December 23, 1948. 

On March 22, 1949, plaintiff commenced an action against defendant 
by filing a complaint, hereafter called the original complaint, in the 
United States District Court for the Northern District of California 
to recover the amount which defendant owed plaintiff. The original 
complaint was based on the theory that the $89,813.10 was prop- 
erly charged to plaintiff, but that the $113,216.50 was improperly 
charged to plaintiff. However, instead of the amount which, accord- 
ing to that theory, defendant owed plaintiffi—$116,273.77, with 
interest at ‘the rate of 7% per annum on $113,216.50 thereof from 
November 23, 1948, and on $3,057.27 thereof from February 18, 1949— 
the original complaint prayed judgment for $116,286, with interest at 
the rate of 7% per annum on $113,216.50 thereof from November 23, 
1948, and on $3,069.50 thereof from February 18, 1949. The dis- 
crepancies were due to an error of computation on the part of counsel 
who wrote the original complaint. 


1 Counsel erroneously computed the interest on $183,235.47 from November 28, 1948, to 
February 18, 1949, as being $3,069.50, instead of $3,057.27. 
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On June 24, 1949, defendant filed an answer, hereafter called the 
original answer to the original complaint.? The original answer to the 
original complaint was based on the theory that the $89,813.10 and the 
$113,216.50 were properly charged to plaintiff and properly credited to 
Lofendo. However, instead of admitting that defendant owed plaintiff 
the amount which, according to that theory, defendant owed plaintiff 
—$3,057.27, with interest at the rate of 7% per annum from February 
18, 1949—the original answer to the original complaint denied that 
defendant owed plaintiff anything.* 


The original answer to the original complaint contained three coun- 
terclaims denominated as such, all of which were based on the theory 
that the $89,813.10 and the $113,216.50 were properly charged to 
plaintiff and properly credited to Lofendo. Two were counterclaims 
seeking to defeat or diminish the recovery sought by plaintiff and claim- 
ing other relief. The third counterclaim, called an interpleader coun- 
terclaim,® prayed for an order making the trustee in bankruptcy, Lofendo 
and Mouradick third party defendants and requiring plaintiff, the 
trustee, Lofendo and Mouradick to interplead with respect to the credit 
balance of $30,920.36 which, as stated above, existed in the Lofendo 
account if the $89,813.10 and the $113,216.50 were properly credited to 
Lofendo, but did not exist if the $89,813.10 or the $113,216.50 was im- 
properly credited to Lofendo. Such an order was made vn June 24, 1949. 


Thereafter, prior to June 15, 1950, plaintiff filed a reply to all the 
counterclaims in the original answer to the original complaint, and the 
trustee, Lofendo and Mouradick filed pleadings in response to the inter- 
pleader counterclaim in the original answer to the original complaint.® 
Plaintifi’s reply was based on the theory that the $89,813.10 was properly 
charged to plaintiff and properly credited to Lofendo, but that the 
$113,216.50 was improperly charged to plaintiff and improperly credited 
to Lofendo, and that therefore there was no credit balance in the Lo- 
fendo account. The trustee’s pleading and Mouradick’s pleading were 
based on the theory that the $89,813.10 and the $113,216.50 were proper- 
ly credited to Lofendo, and that therefore there was a credit balance of 


2 The original answer to the original complaint was included in the record on appeal, 
but has not been printed. 

8 The original answer to the original complaint ignored the fact that the $188,285.47 which 
defendant paid plaintiff on February 18, 1949, bore interest from November 23, 1948, 
and the fact that on February 18, 1949, interest on the $183,235.47 amounted to $3,057.27, 
no part of which was ever paid. 

4See Rule 18 (c) of the Federal Rules of Civil Procedure, 28 U.S.C. 

5See Rules 18(h) and 22(l) (1) of the Federal Rules of Civil Procedure, 28 U.S.C. 

6 The trustee’s pleading purported to be an answer to the original complaint and a reply 
to the interpleader counterclaim in the original answer to the original complaint. Lofendo’s 
pleading purported to be an answer to the interpleader counterclaim in the original 
answer to the original complaint. Mouradick’s pleading purported to be an answer to 
the original complaint and to the interpleader counterclaim in the original answer to 
the original complaint. 
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$30,920.36 in the Lofendo account. The trustee, in and by his pleading, 
claimed the $30,920.36. Mouradick, in and by his pleading, claimed 
a lien on the $30,920.36.7 Lofendo, in and by his pleading, disclaimed 
any interest in the $30,920.36. 


A trial was had, beginning on June 15, 1950, and ending on June 29, 
1950. Plaintiff, defendant and the trustee participated in the trial. 
Lofendo and Mouradick did not.2 On June 23, 1950—in the course of 
the trial—plaintiff and the trustee moved for and obtained an order 
striking Mouradick’s pleading from the files on the ground that it had 
not been served on plaintiff or the trustee. ‘ 


On June 24, 1950—in the course of the trial—defendant was per- 
mitted to, and did, file an amended answer to the original complaint.’ 
The amended answer to the original complaint differed in some respects 
from the original answer to the original complaint, but the differences 
are not material here.’° Plaintiff did not reply to the counterclaims 
in the amended answer to the original complaint.11 It was stipulated 
however, that plaintiff’s reply to the counterclaims in the original answer 
to the original complaint might be considered its reply to the counter- 
claims in the amended answer to the original complaint. The trustee, 
Lofendo and Mouradick did not, nor did any of them, plead to or take 
any notice of the amended answer to the original complaint or any of 
the counterclaims therein. 


On June 26, 1950—in the course of the trial—plaintiff was permitted 
to, and did, file an amended complaint. The amended complaint was 
based on the theory that the $89,813.10 and the $113,216.50 were im- 
properly charged to plaintiff. However, instead of the amount which, 
according to that theory, defendant owed plaintifi—$206,086.87, with 
interest at the rate of 7% per annum on $203,029.60 thereof from 
November 23, 1948, and on $3,057.27 thereof from February 18, 1949— 
the amended complaint prayed judgment for $206,117.10, with interest 
at the rate of 7% per annum on $203,047.60 thereof from November 23, 


7 The lien was claimed to have resulted from the service on defendant of a writ of 
attachment issued in an action brought by Mouradick against Lofendo in the Superior 
Court of Kern County, California, on or about March 31, 1949, whereby Mouradick 
sought to recover of Lofendo $12,336.21. 


8 Lofendo was not present or represented at any time during the trial. Mouradick was 
not present at any time during the trial. Mouradick’s counsel was present on the first 
day of the trial, but took no part in the trial on that day and was not present on any 
subsequent day of the trial. 


® The amended answer to the original complaint was included in the record on appeal 
and has been printed. 


10 Like the original answer to the original complaint, the amended answer to the original 
complaint was based on the theory that the $89,813.10 and the $113,216.50 were properly 
charged to plaintiff and properly credited to Lofendo. 

11 Like the original answer to the original complaint, the amended answer to the original 
complaint contained three counterclaims denominated as such, all of which were based 


on the theory that the $89,813.10 and the $113,216.50 were properly charged to plaintiff 
and properly credited to Lofendo. 
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1948, and on $3,069.50 thereof from February 18, 1949. The dis- 
crepancies were due to errors of computation on the part of counsel who 
wrote the amended complaint.!2 Defendant did not answer the amended 
complaint. It was stipulated, however, that defendant’s amended 
answer to the original complaint might “stand” as its answer to the 
amended complaint. The trustee, Lofendo and Mouradick did not, 
nor did any of them, plead to or take any notice of the amended com- 
plaint. 

On May 17, 1951, the District Court stated its findings of fact and 
conclusions of law, thereby, in effect, holding that the $89,813.10 and 
the $113,216.50 were improperly charged to plaintiff and improperly 
credited to Lofendo. If that holding was correct, the District Court 
should have entered a judgment ordering, adjudging and decreeing that 
plaintiff recover of defendant $206,086.87, with interest at the rate of 
7% per annum on $203,029.60 thereof from November 23, 1948, and on 
$3,057.27 thereof from February 18, 1949, and costs, and that defendant, 
the trustee, Lofendo and Mouradick recover nothing. Instead, the Dis- 
trict Court, on June 8, 1951, entered a judgment which, in effect, or- 
dered, adjudged and decreed that plaintiff recover of defendant $206,- 
117.10, with interest at the rate of 7% per annum on $203,047.60 thereof 
from November 23, 1948, and on $3,069.50 thereof from February 18, 
1949,” and costs; that defendant recover nothing by reason of the coun- 
terclaims in the amended answer to the original complaint; that the in- 
terpleader counterclaim in the amended answer to the original complaint 
be dismissed; and that the trustee’s pleading“ be dismissed. The judg- 
ment did not mention Lofendo or Mouradick. 


Defendant and the trustee have appealed—defendant from the whole 
judgment, the trustee from that part of the judgment which dismissed 
the interpleader counterclaim in the amended answer to the original 
complaint and dismissed the trustee’s pleading. The appeals challenge 
the correctness of the holding that the $89,813.10 and the $113,216.50 
were improperly charged to plaintiff and improperly credited to Lofendo. 


The record discloses the following facts: 


The $89,813.10 was the aggregate amount of four checks dated No- 
vember 6, 1948. The $113,216.50 was the aggregate amount of six checks 
dated November 8, 1948. The four checks and the six checks were 
drawn by United on United’s account with plaintiff, were payable to 


12 Counsel erroneously computed the $89,813.10 and the $113,216.50 as totaling $2093,- 
047.60, instead of $203,029.60, and erroneously computed the interest on $183,235.47 
from November 23, 1948, to February 18, 1949, as being $3,069.50, instead of $3,057.27. 
13 Thus the District Court accepted as correct the erroneous computations mentioned 
above. 

14 In the judgment, the trustee’s pleading was referred to as his “claim,” as his “response,” 
as his “answer” and as his “reply.” 
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Lofendo’s order, were endorsed in Lofendo’s name” and were mailed to 
defendant for deposit in the Lofendo account.* Deposit slips bearing 
Lofendo’s name were mailed with them. 


The four checks and the accompanying deposit slip were received by 
defendant on November 10, 1948. Thereupon, on November 10, 1948, 
defendant accepted the four checks for the purpose of collecting them 
—which is to say, for the purpose of obtaining payment of them—from 
plaintiff and for the purpose of crediting the $89,813.10 to Lofendo if 
and when they were collected. For the purpose of collecting them, de- 
fendant became and was Lofendo’s agent.” Accordingly, on November 
10, 1948, defendant mailed the four checks to plaintiff with a collection 
letter which, in effect, requested plaintiff to pay the four checks by cred- 
iting the $89,813.10 to defendant and authorizing defendant to charge 
it to plaintiff. The four checks and the accompanying collection letter 
were received by plaintiff on November 12, 1948. Thereupon, on No- 
vember 12, 1948, plaintiff marked the four checks “paid” and mailed 
defendant an advice of credit which, in effect, advised defendant 
that plaintiff had credited the $89,813.10 to defendant, and that de- 
fendant was thereby authorized to charge it to plaintiff. On November 
13, 1948, plaintiff charged the $89,813.10 to United and credited it to 
defendant as of November 12, 1948.18 Defendant received the advice 
of credit relating to the four checks on November 16, 1948, credited the 
$89,813.10 to Lofendo on November 18, 1948, as of November 17, 1948, 
and charged it to plaintiff on November 19, 1948, as of November 18, 1948. 


The six checks and the accompanying deposit slip were received by 
defendant on November 13, 1948. Thereupon, on November 13, 1948, 
defendant accepted the six checks for the purpose of collecting them 
from plaintiff and for the purpose of crediting the $113,216.50 to Lofendo 
if-and when they were collected. For the purpose of collecting them, 
defendant became and was Lofendo’s agent. Accordingly, on November 
13, 1948, defendant mailed the six checks to plaintiff with a collection 


15 The four checks and the six checks were endorsed by stamping Lofendo’s name on 
them with a rubber stamp. 

16 Although the four checks and the six checks were payable to Lofendo’s order, United 
did not deliver them to Lofendo, but retained possession of them until they were mailed 
to defendant. They were endorsed in Lofendo’s name by United, not Lofendo, and were 
mailed to defendant by United, not Lofendo. However, they purported to have been 
delivered by United to Lofendo and to have been endorsed by Lofendo and mailed to 
defendant by Lofendo and were treated by plaintiff and defendant as having been so 
delivered, endorsed and mailed. 


17 National Bank of New Zealand v. Finn 81 Cal.App. $17, 253 P. 757; Bank of America 
of California v. Universal Finance Co., 181 Cal.App. 116, 21 P.2d 147; Powell v. Bank of 
America National Trust & Savings Assn., 58 Cal. App.2d 458, 128 P.2d 128; 9 CJS., 
Banks and Banking, § 218, p. 466. 

18 Plaintiff and defendant followed the practice of “delayed posting”—a practice wherein 
and whereby book entries showing banking transactions were made on dates subsequent 
to the actual dates of such transactions. 
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letter which, in effect, requested plaintiff to pay the six checks by credit- 
ing the $113,216.50 to defendant and authorizing defendant to charge it 
to plaintiff. The six checks and the accompanying collection letter were 
received by plaintiff on November 15, 1948. Thereupon, on November 
15, 1948, plaintiff marked the six checks “paid” and mailed defendant 
an advice of credit which, in effect, advised defendant that plaintiff had 
credited the $113,216.50 to defendant and that defendant was thereby 
authorized to charge it to plaintiff. On November 16, 1948, plaintiff 
charged the $113,216.50 to United and credited it to defendant as of 
November 15, 1948. Defendant received the advice of credit relating to 
the six checks on November 19, 1948, and charged the $113,216.50 to 
plaintiff and credited it to Lofendo on November 20, 1948, as of Novem- 
ber 19, 1948. 


Plaintiff claimed that the charging of the $89,813.10 and the $113,- 
216.50 to plaintiff and the crediting of them to Lofendo were improper 
for the following reasons: 

Between November 4, 1948, and November 12, 1948, United obtained 
credits from plaintiff by endorsing and delivering to plaintiff checks 
drawn on the Lofendo account for amounts aggregating more than $500,- 
000,” knowing that when these checks were presented to defendant for 
payment, there would be no credit balance in the Lofendo account, or 
that, if there was a credit balance in the Lofendo account, it would be 
insufficient to pay them. . United thereby defrauded plaintiff. 

After receiving these checks from United, plaintiff endorsed them and 
presented them to defendant for payment, and defendant rejected them 
—which is to say, defendant refused to pay them and returned them to 
plaintiff without payment—between November 4, 1948, and November 
17, 1948,” because, when they were presented to defendant, there was 
no credit balance in the Lofendo account, or, if there was a credit balance 
in the Lefendo account, it was insufficient to pay them. 

Between November 4, 1948, and November 12, 1948, United obtained 
credits from plaintiff by assigning to plaintiff, as collateral, fictitious and 
non-existent accounts receivable and by falsely representing to plaintiff 
that these were actual accounts due and payable to United by debtors 
of United as the result of sales of merchandise. United thereby de- 
frauded plaintiff. 

United’s purpose in perpetrating the frauds mentioned above was to 
create apparent credit balances in United’s account with plaintiff and to 


19 These checks were payable to United’s order. They were signed in blank by Lofendo 
and completed by United. However, they purported to have been drawn, signed and 
completed by Lofendo and were treated by plaintiff and defendant as having been so 
drawn, signed and completed. 

20 All these checks were not presented to and rejected by defendant at the same time. 


Instead, such presentations and rejections occurred on various dates between November 
4, 1948, and November 17, 1948. 
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cause plaintiff to believe that the apparent credit balances so created 
were actual credit balances. That purpose was accomplished. The Dis- 
trict Court made findings to the effect (1) that, as a result of the frauds 
mentioned above, there was an apparent credit balance in United’s ac- 
count with plaintiff on November 12, 1948, and on November 15, 1948; 
(2) that, by these frauds, plaintiff was led to believe, and did believe, 
that there was an actual credit balance in United’s account with plain- 
tiff on November 12, 1948, and on November 15, 1948; (3) that there 
was, in fact, no actual credit balance in United’s account with plaintiff 
on November 12, 1948, or at any time thereafter; and (4) that there 
was, instead, an overdraft in United’s account with plaintiff on Novem- 
ber 12, 1948, and at all times thereafter. These findings were supported 
by substantial evidence and were not clearly erroneous. We therefore 
accept them as correct.” 

On November 12, 1948, in marking the four checks “paid,” charging 
the $89,813.10 to United, crediting it to defendant and mailing defendant 
the advice of credit relating to the four checks, plaintiff acted in the 
mistaken belief that there was at that time, in United’s account with 
plaintiff, an actual credit balance sufficient to pay them. On November 
15, 1948, in marking the six checks “paid,” charging the $113,216.50 to 
United, crediting it to defendant and mailing defendant the advice of 
credit relating to the six checks, plaintiff acted in the mistaken belief 
that there was at that time, in United’s account with plaintiff, an actual 
credit balance sufficient to pay them. These mistakes of plaintiff were 
caused by and resulted from the frauds perpetrated by United. 

These mistakes and frauds were discovered by plaintiff on November 
17, 1948. Thereupon, on November 17, 1948, Frederick C. Messenger, 
plaintiff's vice president and comptroller, had a telephone conversation 
with Frank Estribou, manager of defendant’s East Bakersfield branch. 
In that conversation, Messenger stated to Estribou, in substance, that 
the six checks had not been paid; that the advice of credit relating to 
the six checks had been mailed to defendant by mistake and as a result 
of frauds perpetrated on plaintiff by United, whereby United had de- 
frauded plaintiff “of a very large sum of money;” and that the advice 
of credit relating to the six checks was therefore revoked and rescinded. 
Messenger’s statements to Estribou were, in effect, statements of plain- 
tiff to defendant. Thus, on November 17, 1948—two days before de- 
fendant received the advice of credit relating to the six checks—plaintiff 
revoked and rescinded it and gave defendant notice of its revocation 
and rescission. Thereafter, on or before November 19, 1948, plaintiff re- 
turned the six checks to defendant,” charged the $113,216.50 back to 
defendant and credited it back to United. 


21See Rule 52(a) of the Federal Rules of Civil Procedures, 28 US.C. 
*2 Each of the six checks, when returned, bore the following notation: “Cancelled in 
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Defendant contends that the six checks were paid on November 15, 
1948—the date on which plaintiff marked them “paid” and mailed de- 
fendant the advice of credit relating to them. There is no merit in this 
contention. As indicated above, plaintiff was requested to pay the six 
checks by crediting the $113,216.50 to defendant and authorizing de- 
fendant to charge it to plaintiff. No other payment was contemplated. 
Therefore, unless and until defendant was authorized by plaintiff to 
charge the $113,216.50 to plaintiff, there was no payment of the six checks. 

The District Court made findings to the effect (1) that during the 
existence of plaintiff’s account with defendant, defendant from time to 
time sent to plaintiff for collection checks drawn on plaintiff; (2) that 
in such cases, defendant was authorized to charge the amount of such 
checks to plaintiff only upon actual receipt from plaintiff of a written 
authorization to do so, in the form of an outstanding and unrevoked 
credit memorandum or advice of credit; and (3) that this was the uni- 
form custom, practice and arrangement between plaintiff and defendant 
and was observed by defendant at all times until November 19, 1948. 
These findings are not challenged. 

There was no credit memorandum relating to the six checks. The 
advice of credit relating to them was not received by defendant until 
November 19, 1948—two days after its revocation and rescission. There- 
fore defendant was never authorized to charge the $113,216.50 to plain- 
tiff. Therefore the six checks were never paid. 


On November 18, 1948—the day before defendant received the ad- 
vice of credit relating to the six checks—Allen R. LeRoy, plaintiff’s ex- 
ecutive vice-president, had a conversation with Roland T. Duncan, de- 
fendant’s assistant vice president. In that conversation, LeRoy re- 
iterated the statements made by Messenger to Estribou on November 
17, 1948. LeRoy’s statements to Duncan were, in effect, statements of 
plaintiff to defendant. 


Messenger, in his conversation with Estribou on November 17, 1948, 
and LeRoy, in his conversation with Duncan on November 18, 1948, 
requested that the advice of credit relating to the six checks be returned 
to plaintiffs by defendant. The request should have been, but was not, 
complied with. However, defendant’s noncompliance with the request 
was unimportant; for, whether returned to plaintiff or retained by de- 
fendant, the advice of credit relating to the six checks was revoked, re- 
scinded and wholly ineffective. 


Defendant contends that the four checks were paid on November 
12, 1948—the date on which plaintiff marked them “paid” and mailed 
defendant the advice of credit relating to them. Plaintiff contends that 


error. F. C. Messenger, Merchandise National Bank—Comptroller.” The cancellation 
referred to was the marking of each check “paid.” 
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they were never paid. There is no merit in either contention. The ad- 
vice of credit relating to the four checks—an outstanding, unrevoked 
and unrescinded advice of credit—was received by defendant on Novem- 
ber 16, 1948. We therefore hold that the four checks were paid on 
November 16, 1948. 

As indicated above, the advice of credit relating to the four checks, 
like the one relating to the six checks, was mailed to defendant by mis- 
take and as a result of the frauds perpetrated by United; but that mis- 
take and the frauds which caused it were not discovered by plaintiff 
until November 17, 1948—the day after defendant received the advice 
of credit relating to the four checks, which is to say, the day after the 
four checks were paid. 

However, having made that discovery, plaintiff had the right, on 
November 17, 1948, or at any time thereafter, to revoke and rescind (1) 
the advice of credit relating to the four checks and (2) the payment of 
the four checks, unless defendant, prior to such revocation and recission, 
had changed its position to its detriment in reliance on that advice of 
credit and had become a bona fire purchaser for value of the $89,813.10,” 
but, for reasons which will presently appear, plaintiff did not exercise 
that right until June 26, 1950. 

On November 17, 1948, when Messenger and Estribou had their con- 
versation about the six checks, Messenger correctly assumed that de- 
fendant had received the advice of credit relating to the four checks and 
incorrectly assumed that defendant had changed its position to its detri- 
ment in reliance thereon. Messenger therefore did not mention the four 
checks. Messenger’s incorrect assumption was based on statements made 
by Etribou to Messenger in that conversation. 

In that conversation, Estribou stated that only two collection letters 
theretofore sent to plaintiff by defendant were then outstanding—the 
one accompanying the six checks and a later one not here involved— 
and that there was a credit balance of only $699.02 in the Lofendo ac- 
count. The District Court made findings to the effect (1) that plaintiff 
reasonably assumed from Estribou’s statements that defendant had 
changed its position in reliance on the advice of credit relating to the 
four checks; (2) that plaintiff, therefore, did not then or thereafter 
speak or write to defendant about the $89,813.10; (3) that defendant 
had not, in fact, changed its position and did not at any time change 
its position to its detriment in reliance on the advice of credit relating 
to the four checks; and (4) that plaintiff did not discover until the trial 
of this action that defendant had never changed its position to its detri- 
ment in reliance on the advice of credit relating to the four checks. These 


23 National Bank of California v. Miner, 167 Cal. 532, 140 P. 27; Weiner v. Roof, 19 
Cal.2d 748, 122 P.2d 896; Gillett v. Williamsville State Bank, 310 Ill.App. 395, 84 N.E.2d 
552; 3 C.J.S., Agency, § 217, p. 126; Restatement, Agency, § $89, p. 7465. 
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findings were supported by substantial evidence and were not clearly 
erroneous. We therefore accept them as correct. 

The first act done by defendant in reliance on the advice of credit 
relating to the four checks was the crediting of the $89,813.10 to Lofendo 
on November 18, 1948. At that time, there was an overdraft of $172,- 
094.84 in the Lofendo account, which is to say, Lofendo was indebted 
to defendant in the sum of $172,094.84. How that indebtedness arose 
is indicated below. 

On November 15, 1948, and on November 16, 1948, at the opening 
of defendant’s business day, there was a credit balance of $13,061.17 in 
the Lofendo account. Checks drawn on United’s account with plaintiff 
for amounts aggregating $97,207 were presented to and accepted by de- 
fendant for deposit on November 15, 1948, and defendant provisionally 
credited the $97,207 to Lofendo” on November 16, 1948, as of November 
15, 1948. These checks were rejected by plaintiff on November 18, 1948, 
and the $97,207 was thereupon charged back to Lofendo.* Checks drawn 
on the Lofendo account for amounts aggregating $109,569.15 were paid 
by defendant on November 16, 1948, before defendant received the ad- 
vice of credit relating to the four checks. Checks drawn on the Lofendo 
account for amounts aggregating $75,586.86 were paid by defendant at 
or before midnight of November 16, 1948.” Hence the overdraft of $172,- 
094.84 ($109,569.15 plus $75,586.86 less $13,061.17). 

Defendant did not rely on the advice of credit relating to the four 
checks in crediting the $97,207 to Lofendo, in paying the checks for 
$109,569.15 or in paying the checks for $75,586.86. Hence the over- 
draft did not result from any such reliance. 

In crediting the $89,813.10 to Lofendo on November 18, 1949, de- 
fendant applied it in part payment of Lofendo’s indebtedness to de- 
fendant.” In so crediting and applying the $89,813.10 on November 18, 
1948, and in charging it to plaintiff on November 19, 1948, defendant 
changed its position, but did not change its position to its detriment. 
Instead, the change was to its advantage. The District Court accordingly 


24 See Deering’s California Financial Code, § 1011. 
25 See Deering’s California Financial Code, § 1017. 


26 The checks for $75,586.86 were presented to defendant for payment on November 15, 
1948, were not paid or rejected on November 15, 1948, were not rejected on November 
16, 1948, and hence were deemed to have been paid at or before midnight of November 
16, 1948. See Deering’s California Financial Code, § 1013. 

27 There remained in the Lofendo account, according to defendant’s books, an over- 
draft of $82,281.74 ($172,094.84 less $89,818.10). On November 20, 1948, as stated 
above, the $113,216.50 was credited to Lofendo by defendant. Thereafter, until December 
23, 1948, defendant’s books showed ‘a credit balance of $30,934.76 ($113,216.50 less 
$82,281.74) in the Lofendo account. On December 28, 1948, defendant charged $14.40 
to Lofendo to reimburse defendant for costs incurred in protesting the checks for $97,207. 
At all times thereafter, defendant’s books showed a credit balance of $30,920.36 ($30,984.76 
less $14.40) in the Lofendo account. Actually, there was no credit balance in the 
Lofendo account at any time after November 18, 1948. 
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held, and we agree, that defendant did not become a bona fide purchaser 
for value of the $89,813.10,” and the District Court correctly found that 
this was not discovered by plaintiff until the trial. Having made that 
discovery, plaintiff sought and obtained permission to file, and did file, 
the amended complaint. Thereby plaintiff, in effect, revoked and re- 
scinded (1) the advice of credit relating to the four checks and (2) 
the payment of the four checks. 

Defendant contends that if plaintiff recovers the $89,813.10 and the 
$113,216.50, defendant will suffer a loss of $172,109.24 ($89,813.10 plus 
$113,216.50 less $30,920.36), plus interest and that plaintiff caused this 
loss and is, therefore, not entitled to recover the $89,813.10 or the $113,- 
216.50. There is no merit in this contention. Defendant’s loss, if any, 
was proximately caused, not by any act or omission of plaintiff, but by 
defendant’s own negligence in crediting the $97,207 to Lofendo and in 
paying the checks for $109,569.15 and the checks for $75,586.86. 

Defendant contends that plaintiff was precluded from recovering the 
$89,813.10 and the $113,216.50 (1) because defendant had a lien on the 
proceeds of the four checks and the six checks, (2) because plaintiff re- 
ceived substantial benefit from the payment of the four checks and the 
six checks and (3) because plaintiff should have discovered that United 
and Lofendo were engaged in a practice called check-kiting.” There is 
no merit in any of these contentions. As we have shown, the six checks 
were never paid, and the payment of the four checks was revoked and 
rescinded. Hence there were no proceeds of the four checks or the six 
checks. Defendant did not, in any of its pleadings, assert a lien on the 
four checks or the six checks or the proceeds thereof, nor did the evi- 
dence show any such lien; nor did the evidence show that plaintiff re- 
ceived any benefit from the payment of the four checks, or that plain- 
tiff’s failure to discover that United and Lofendo were engaged in check- 
kiting caused defendant any loss or damage. 


Other contentions of defendant are so obviously lacking in merit as 
not to require discussion. 


We conclude, as did the District Court, that the $89,813.10 and the 
$113,216.50 were improperly charged to plaintiff and improperly credited 
to Lofendo. 


The judgment is vacated, and the case is remanded with directions 
to enter a judgment ordering, adjudging and decreeing that plaintiff 
recover of defendant $206,086.87, with interest at the rate of 7% per 
annum on $203,029.60 thereof from November 23, 1948, and on $3,057.27 
thereof from February 18, 1949 and costs, and that defendant the trus- 
tee, Lofendo and Mouradick recover nothing. 





28 See authorities cited in footnote 23. 
29 See 51 C.JS., Kiting, p. 460. 
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Interest Rate Allowable to National Banks 


The federal statute governing the interest which may be 
charged by a national bank provides that a national bank may 
charge interest “at the rate allowed by the laws of the state” 
in which it is located, but “when no rate is fixed by the laws 
of the state”, the national bank is confined to 7%, or to 1% 
over the federal reserve discount rate on 90 day commercial 
paper, whichever is higher. 

Suppose no interest rate is fiwed in a given state on small 
loans, but the maximum interest which may be charged is 
18%. Is a national bank limited to a 7% return on small 
loans because no interest rate has been fixed by state law? 
The Supreme Judical Court of Massachusetts in Rockland- 
Atlas Nat. Bank of Boston v. Murphy, 110 N.K. 2d 638, holds 
that a national bank is not so limited and may charge up to 
the 18% limitation. The opinion of the court is as follows: 


RONAN, J.—This is an action of contract against George E. Mur- 
phy and Elizabeth A. Donahue,’ the makers of a promissory note for 
$300 dated December 22, 1950, payable in twelve equal monthly instal- 
ments of $25, the first of which was payable on February 5, 1951. The 
note also contained a provision that in case of default there should be 
added to the unpaid balance due the costs and expenses of collection, 
including an attorney’s fee of 15% of the unpaid balance but in no event 
less than $5. The judge found for the plaintiff in an amount less than 
that contended by the plaintiff to be due. He made a report to the Ap- 
pellate Division which ordered the report dismissed. An appeal by the 
plaintiff brings the case here. 


The defendants made no payments other than one of $25 on March 
20, 1951, $12.50 on May 10, 1951, and a similar amount on May 23, 1951. 
A tender of $25 on April 20, 1951, on condition that an action to ‘collect 
the note should be withheld was rejected. The judge found that the 
loan was subject to G. L. (Ter. Ed.) c. 140, § 90, as appearing in St. 
1946, c. 223, § 1, governing the rate of interest permissible for loans of 
less than $1,000, and that the interest charged was not excessive. He 
found that $257.89 was due at the date of the writ and found for the 
plaintiff for this amount with interest at 18% to the date of the finding. 

A national bank in making loans is allowed by the Federal law to 
take, receive, and charge the same rate of interest, if one is established 


1 The defendant Donahue was defaulted and the action was defended by Murphy. 
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by the statutes of a State where the bank is located, as may be charged 
by the State banks. Title 12 U.S.C. A. § 85. The purpose of this act 
of Congress is to put national banks on an equality with State banks in 
competing in the business of lending money. The lawful rate permitted 
to State banks is the measure which national banks must adopt in con- 
ducting the business of making loans. The charging of a higher rate than 
that established by the State law is a violation not of the State law but 
of a Federal law which prescribes the penalties exclusively of any State 
statute in order to protect the national bank from discrimination. Title 
12 US.C.A. § 86, Central National Bank v. Pratt, 115 Mass. 539; First 
National Bank v. Childs, 133 Mass. 248; Tiffany v. National Bank, 18 
Wall. 409, 21 L. Ed. 862; Farmers’ & Mechanics’ National Bank v. Dear- 
ing, 91 U. S. 29, 23 L. Ed. 196; McCollum v. Hamilton National Bank, 
303 U. S. 245, 58 S. Ct. 568, 82 L. Ed. 819; Schumacher v. Lawrence, 6 
Cir., 108 F. 2d 576; Panos v. Smith, 6 Cir., 116 F. 2d 445; Anderson v. 
Hershey, 6 Cir., 127 F. 2d 884. 


The questions are what the amount of interest is for which the de- 
fendant Murphy was liable and also whether he was obliged to pay an 
attorney’s fee. 


It is provided by G. L. (Ter. Ed.) c. 107, § 3, that the rate of inter- 
est in the absence of an agreement is 6% a year, and that except as pro- 
vided by G. L. (Ter. Ed.) c. 140 in § 78 (pawnbrokers’ loans), in § 90 
(loans of less than $1,000), in § 92 (small loans secured by mortgage on 
household furniture), and in §§ 96, 100 (loans under the small loans 
act), it shall be lawful to pay, reserve, or contract for any rate of inter- 
est or discount but that no rate of interest just mentioned shall be re- 
covered in a suit unless the agreement to pay is in writing. Nelson v. 
Beal, 278 Mass. 130, 179 N. E. 598; Foley v. Flaherty, 278 Mass. 134, 
137, 179 N. E. 599; New England Factors, Inc. v. Genstil, 322 Mass. 36, 
42, 76 N. E. 2d 151. 


A national bank is expressly authorized to make loans, Title 12 
US.C.A. § 24 subd. Seventh, and to conduct its business in accordance 
with the rules and regulations of the Comptroller of Currency. Title 12 
U.S. C. A. § 211. In making a loan of $300 or less it could adopt the 
rate of interest permissible by G. L. (Ter. Ed.) c. 140, §§ 96-113, the 
small loans act, so called, but, if it did so, it was bound to keep within 
the rates prescribed by § 100, as appearing in St. 1946, c. 174, § 1, of the 
act and as affected within lawful limits by the rules made in accordance 
with said section by the commissioner of banks of the Commonwealth. 
Of course, these rules and regulations, some of which set out in the rec- 
ord, are of no materiality, save only as they were involved in fixing the 
rate of interest. This is true even if the present small loans act does not, 
as did St. 1908, c. 605, expressly exempt banks and banking institutions 
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from its application. Indeed, the validity of the earlier act was chal- 
lenged upon the ground that this exemption violated the equal protec- 
tion clause of the Fourteenth Amendment to the Constitution of the 
United States but the statute was upheld on the ground that the evil 
sought to be reached by that statute did not arise from the making of 
small loans by national banks or by banking institutions under the super- 
vision of the commissioner of banks. Mutual Loan Co. v. Martell, 200 
Mass. 482, 86 N. E. 916, 43 L. R. A., N. S., 746, affirmed 222 U. S. 225, 
32 S. Ct. 74, 56 L. Ed. 175; Dewey v. Richardson, 206 Mass. 430, 92 N. E. 
708. The only bearing the small loans act has on the present case is 
upon the question whether it can be found that the plaintiff in making 
the loan has complied with the rates of interest prescribed by the act. 
We need only to point out that the terms of the note do not comply in 
all respects with the rates of interest designated by the act. It is plain 
from the rulings of the judge on the requests that he found that the 
loan was not made in accordance with § 100, as amended, of the small 
loans act but was made at the rates permitted by G. L. (Ter. Ed.) c. 
140, § 90, as amended, and further that the rate charged was not exces- 
sive. The question then is what was the amount of interest the defendant 
was obligated to pay on the loan as prescribed by this last section. 


The rate of interest that may be charged for a loan of less than $1,000 
“made at a rate of more than six per cent per annum” is not stated 
categorically in § 90, but it is prescribed effectively although indirectly 
by providing in general that the borrower may discharge his obligation 
by paying or tendering the amount due with interest if the rate is not 
more than 18% per annum, but if the interest is in excess of 18% a year, 
with interest at this last mentioned rate and in either case together with 
a sum not exceeding $5 for the actual expenses of making and securing 
the loan, and further providing that, if an action is brought to collect 
the loan,-the verdict or finding shall in no event exceed the amount that 
would be required to discharge the indebtedness at the time of the ver- 
dict or finding. The waiver by the debtor of any of the benefits given 
by this section or a release of any of the rights granted to him by this 
section shall be deemed to be against public policy and void. A loan 
subject to this section calling for interest in excess of 18% is not unlaw- 
ful or void but the borrower cannot be required to pay a higher rate of 
interest even if he has agreed in writing to do so. Reed v. Boston Loan 
Co., 160 Mass. 237, 35 N. E. 677; Colby v. Bissell, 198 Mass. 315, 84 N. E. 


2 The note, if its terms were observed, would mature on January 5, 1952, when the last 
instalment became due and payable. Without considering the rates of interest covered 
by the note if it was not paid at the date fixed for maturity, or the rate to be 
charged if maturity was accelerated, or the amounts to be charged in the case of delayed 
instalments, the amount charged to the borrowers at the time the loan was made was 
slightly over 6% per annum reckoned upon the sum actually received by them. 
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313; Spofford v. State Loan Co., 208 Mass. 84, 94 N. E. 287; Shawmut 
Commercial Paper Co. v. Brigham, 211 Mass. 72, 97 N. E. 636; Levin v. 
Wall, 290 Mass. 423, 195 N. E. 790; List Finance Corp. v. Sherry, 298 
Mass. 533, 11 N. E. 2d 442. 

While in a sense it might be said that no particular rate was fixed by 
the law of this Commonwealth on loans for less than $1,000 and calling 
for more than 6% interest, yet the plaintiff cannot proceed on the theory 
that, no rate being fixed, it could charge “a rate not exceeding 7 per 
centum, or 1 per centum in excess of the discount rate on ninety-day 
commercial paper in effect at the Federal reserve bank in the Federal 
reserve district where the bank is located, whichever may be the greater 
...” Title 12 US.C.A. § 85. In Daggs v. Phoenix National Bank, 177 
U. S. 549, 20 S. Ct. 732, 44 L. Ed. 882, it appeared that the laws of the 
territory of Arizona provided that, in the absence of an express agree- 
ment fixing a different rate of interest, interest at the rate of 7% should 
be allowed but parties might agree in writing on any rate of interest 
whatever, and it was contended that, no rate being fixed by law, na- 
tional banks could not charge a rate greater than 7%. It was held that 
the proper interpretation of what is now § 85 was that, where no rate 
was “ ‘fixed by the laws’” of the State, the rate must be construed to 
mean one “allowed by the laws”, not a rate expressed in the laws, 177 
U.S. at page 555, 20 S. Ct. at page 735. Section 90 gives rise to similar 
situation; it does not designate a rate but allows rates to be charged and 
enforced up to 18% depending on the rate agreed upon by the parties. 


The loan having been properly found to be made at the rate allowed 
by § 90, we are not concerned with the rate of interest to be charged as 
the parties have agreed in that event upon the amount of the unpaid 
balance, and the rate of interest to be computed thereon. 


The remaining question is whether the plaintiff is entitled to recover 
an attorney’s fee as provided for in the note. An attorney’s fee in a fair 
and reasonable amount is generally regarded in the nature of an indem- 
nity to the creditor in saving him harmless from the expenses incurred in 
prosecuting an action for the collection of his claim which became neces- 
sary because of the default of the debtor to pay. The obligation of the 
debtor to pay an attorney’s fee arising out of an action to satisfy the 
debt upon neglect of the debtor to do so as he had agreed has generally 
been held to be valid. Leventhal v. Krinsky, 325 Mass. 336, 90 N. E. 2d 
545, 17 A. L. R. 2d 281; Williston, Contracts (Rev. Ed.) s. 1694. Re- 
statement: Contracts, s. 533. 17 A. L. R. 2d 288. 


But in determining the permissible rate of interest allowable by § 90 
we must take into consideration the limitations imposed upon the amount 
which the lender can collect. 


The main purpose of the section is to determine and limit what shall 








THE BANKING LAW JOURNAL 279 


be charged for the use of money. It does this affirmatively by mention- 
ing specific rates and negatively by excluding all expenses arising out 
of or incidental to the loan except one for $5 already mentioned. Elimi- 
nation of all other expenses is an essential and natural part of the legis- 
lative scheme for prescribing the allowable rates of interest. The section 
precisely and definitely fixes the items that should be included in com- 
puting the amount which the borrower should pay or tender in order 
to secure his discharge prior to any action to collect by the lender. Ob- 
viously, no attorney’s fee is included in determining the amount due for 
a discharge of the debt without suit because no liability for such fee has 
been incurred by the lender. The section expressly provides that, where 
an action is brought for the collection of the loan, the verdict or finding 
for the plaintiff “shall in no event exceed the amount that would be 
required to discharge, by payment or tender, the indebtedness at the 
time of such verdict or finding.” The conclusion is inevitable that, no 
attorney’s fee being due or payable at the time of a discharge, none was 
due and payable where the amount of recovery in the action is the same 
as the amount for which the debtor upon payment or tender would be 
entitled to be discharged. In the event of a discharge § 90 excludes 
every expense other than interest with the exception of a charge not 
exceeding $5 “for the actual expenses of making and securing the loan.” 
The implication is plain that no other expense is allowable. The judge 
was right in refusing to find that the plaintiff was entitled to recover an 
attorney’s fee. 


The parties have stipulated that, if the judge found that the amount 
due the plaintiff was to be determined by the rates fixed by § 90, the 
plaintiff was entitled to recover $257.89 being the unpaid balance at the 
date of the writ together with interest at the rate of 18% on $224.50 
(being $274.50 the amount actually lent by the plaintiff less $50 paid by 
the defendants) from the date of the writ to the date of the finding. 
The judge found that the loan was made under § 90, and found for the 
plaintiff in accordance with the stipulation. In making up the judgment 
interest should be computed at the last mentioned rate on said $224.50 
to the entry of the judgment. The note having then been merged in the 
judgment, the judgment will carry interest at the rate of 6% until paid. 
G. L. (Ter. Ed.) c. 235, § 8. Brannon v. Hursell, 112 Mass. 63; Union 
Institution for Savings v. Boston, 129 Mass. 82. Bowers v. Hammond, 
139 Mass. 360, 31 N. E. 729; Lamprey v. Mason, 148 Mass. 231, 19 
N. E. 350. 


In view of what has been said we need not discuss the rulings made 
on the various requests. We are satisfied that the general finding gave 
the plaintiff all that it was entitled to recover. 


Order dismissing report affirmed. 
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Lock Box Left With Bank for Safekeeping 


Plaintiff, for over twenty years a depositor in the Farmers 
Bank, left with the bank for safekeeping his personally owned, 
individual, tin lock box or metal receptacle containing cor- 
porate securties, abstracts of title, and other papers. No direct 
rental or charge was made by the bank for the safekeeping 
of this box. However, the court found that consideration there- 
for arose from the profit derived by the bank from the depositor 
doing his exclusive banking business with them. The bank 
did not own or maintain safe deposit boxes for rent and the 
factual situation did not involve the standard encased nests 
of keylocked safe deposit boxes owned by a bank and rented 
for a consideration. 


The bank was entered by burglars and plaintiff’s tin box 
and contents stolen. Plaintiff contended that the bank was 
negligent in providing an unsafe storage vault for the safe- 
keeping of his box. Loss of the contents of the box damaged 
the plaintiff by reason of the necessity of his purchasing new 
abstracts of title and indemnity bonds for the issuance of 
certificates in lieu of plaintiff’s original corporate securities. 


A Kansas statute provides that a contract for use of a 
safe deposit box creates a landlord-tenant relationship. Thus 
ordinarily the bank or safe deposit company would not be 
responsible for an unexplained loss from a safe deposit box. 
However, the court ruled the statute inapplicable in the pres- 
ent case. Thus in this case the bank held the box as bailee and 
would be presumptively liable for the loss. Stewart v. Farmers 
State Bank, Supreme Court of Kansas, 252 P.2d 624. The 
opinion of the court stated: 


The trial court on a motion for judgment on the pleadings held that 
plaintiff's box in question was a safe deposit box within the meaning 
of G.S.1949, 9-1501 et seq., and that the relationship of landlord and 
tenant, lessor and lessee existed between plaintiff and the bank within 
the meaning of the statute, whereas plaintiff’s petition was drawn on 
the theory of the existence of the relationship of bailor and bailee, and 
that such a relationship did not exist. 

From this ruling of the court, plaintiff appeals and assigns three 
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separate specifications of error which resolve themselves into one basic 
question: 

Did the plaintiff-depositor’s personally owned “tin lock box” or 
metal receptacle, left with the bank for safekeeping and without direct 
money rental payment, but supported by a consideration arising from 
the bank’s profit derived from plaintiff-depositor doing with the bank 
his exclusive banking business, constitute a “safe deposit box” within 
G.S.1949, 9-1501 et seq., governed by a landlord-tenant, lessor-lessee, 
relationship as established by that act, or did it constitute simply an 
item of bailment, governed by bailor-bailee relationship? 

The 1947 legislature, Laws of 1947, ch. 102, enacted the banking 
code of Kansas. Article 9 of that act is entitled “Safe Deposit Box 
Rental.” This portion of the act is now cited as G.S.1949, 9-1501 to 
9-1507, inclusive. 

Section 9-1501 provides the state recognizes that the storing and 
safekeeping of personal property in safe deposit boxes is germane and 
pertinent but not exclusive to the banking business, and that suitable 
laws should be enacted covering the relations resulting therefrom; that 
all such laws should also extend to separately incorporated safe deposit 
companies, inasmuch as banks are authorized by this act to incorpo- 
rate and conduct, separately, their safe deposit business. 

Section 9-1502 provides: 


“Any bank, either national or state, or trust company or safe 
deposit corporation, may maintain safe deposit boxes and rent the 
same for a consideration. The relationship between any such bank, 
trust company or safe deposit company having and maintaining 
safe deposit boxes for public use, and the user or users of such 
boxes shall be that of landlord and tenant, respectively, in the 
absence of a written contract to the contrary; notwithstanding 
the fact that such bank, trust company or safe deposit corporation 
prescribes the hours of entry into its safe deposit vault, and also 
retains and requires the use of a preparation or guard key for the 
protection of itself and the user of such box. The rights, duties, 
powers and privileges of any such bank, trust company or safe 
deposit corporation in any such transaction shall be that of land- 
lord and for all purposes the tenant or lessee shall be deemed by 
law to be in possession of such box and the contents thereof. The 
lessor shall not be charged with knowledge of the contents of any 
such box. The lessor may limit its liability to the lessee by pro- 
visions contained within a lease agreement, except, that the lessor 
shall be liable for the acts of its officers and employees for failure 
to exercise ordinary care.” 


Section 9-1506 provides that the lessor shall have a lien upon the 
contents of any safe deposit box for the rental thereon. If lessee shall 
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not pay the rent within a specified time, upon proper notice being given, 
lessor may open the box and sell any part or all of the contents and 
retain from the proceeds of the sale, the rental due, and the cost of 
opening and repairing the box. 

Section 9-1507 provides that if the lessee shall fail to surrender pos- 
session of any box within six months of the date of the termination of 
the lease, and the lessor after giving specified notice may open the box 
forcibly and remove its contents and sell any part or all of the same in 
the manner therein provided, and retain from the proceeds of thé sale 
the costs of opening and repairing the box, and other amounts due lessor. 


The mentioned act has no prior legislative history which may be 
used as a guide to assist in the interpretation of its provisions. A careful 
examination of this act reveals that a bank may maintain safe deposit 
boxes and rent the same for a consideration, and that the relationship 
between a bank having and maintaining safe deposit boxes for public 
use, and the users thereof, shall be that of landlord and tenant. The 
words “having and maintaining,” as used in the statute, clearly denote 
complete ownership, or such proprietary interest on the part of the bank 
in and to the safe deposit box itself, as would give the bank an interest 
at least tantamount to that of a landlord leasing real estate. The use 
of the words “landlord and tenant” mean the owner and user, respec- 
tively. The phrase “landlord and tenant” is used to denote the familiar 
legal relationship existing between the lessor and lessee of real estate. 
A lessor is one who grants a lease; the lessee, he to whom a lease is made, 
he who holds an estate by right of lease. A tenant is one who has the 
temporary use and occupancy of lands or tenements which belong to 
another. Dutton v. Dutton, 122 Kan. 640, 253 P. 553. 


It is clear that the act contemplates a proprietary interest of the 
bank in and to the safe deposit box itself. In the instant case, the 
plaintiff owned the safe deposit box or receptacle, and the bank had no 
proprietary interest of any kind therein. Sections 9-1506 and 9-1507 
both refer to rental of a safe deposit box for a consideration, and provide 
for a lien for rentals due and unpaid, and for retention by the bank of 
rentals due it from the proceeds of the sale of contents of any safe 
deposit box.- Repeated references are made in the statute to safe deposit 
boxes, and that phrase, as used throughout the statute, appears to have 
an approved usage and appropriate meaning in law, having reference 
only to the standard encased nests of key-locked safe deposit boxes, or 
other similar types, owned by a bank or safe deposit company, and in 
which space is rented to a user for a consideration for the purpose of 
safekeeping articles, and to which access is ordinarily gained by the use 
of two keys, one a preparation or guard key retained by the bank or 
safe deposit company, and the other key retained by the individual user. 


The answer to the question presented in this case resolves itself to 
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the application of section 9-1502 to the facts heretofore set out. It will 
be noted that the first sentence of that act authorizes banks to maintain 
safe deposit boxes, and the remainder of the act applies to any such 
bank. To create the statutory relationship of landlord and tenant, the 
safe deposit boxes must be maintained by a bank, as described in the act. 

In the instant case it is not contended that the bank owned or 
maintained the box, or that the bank maintained safe deposit boxes for 
rent as a part of their business. Consequently the relationship here 
does not fall within the meaning of landlord and tenant as provided in 
the statute. It, therefore, follows that the decision of the lower court 
must be reversed, and the case remanded for further proceedings therein. 


It is so ordered. 





Uphold Statute Permitting Bank to Elimi- 
nate Cumulative Voting After Retirement 


of R.F.C. Preferred Stock 


During the depression years of 1933 and 1934, a Virginia 
bank, like many others in the nation, suffered severe losses and 
was in dire need of additional capital. The only practical 
source of such capital at that time was the Reconstruction 
Finance Corporation. Negotiations between the Bank and 
the RFC resulted in a commitment by RFC to invest $25,000 
in the Bank. RFC agreed to invest this $25,000 in preferred 
stock of the Bank, which could be redeemed and retired by 
the Bank when its finances improved to such point that this 
was practicable. This was the usual method followed by RFC 
to assist banks which needed rehabilitation; in fact, by the 
end of 1934, 95 of the 196 State banks in Virginia had sold 
preferred stock in the amount of $6,547,250 to the RFC in a 
similar manner to obtain additional capital with which to 
weather the financial storm. 

This additional capital, supplied by RFC in the form of 
investment in preferred stock, was, as a matter of fact, in the 
nature of a loan, because the RFC was not interested in stock 
ownership in banks, but in rehabilitation of the banks and 
recovering its investment. For this reason, RFC required 
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that the preferred stock issued for this invested capital give 
RFC protection in the form of control of the Bank in the 
event the Bank did not prosper and place itself in a position 
to pay back the loan by retiring the preferred stock. In order 
to safeguard its investment the RFC required the Bank as 
well as all other banks obtaining RFC funds to amend its 
charter so as to provide for cumulative voting for directors. 


Early in 1952 the Bank paid off the RFC and then sought 
to take advantage of a recent Virginia statute providing that 
by a two-thirds vote of its stockholders a bank which no longer 
has any preferred stock outstanding in the hands of the RFC 
may amend its charter to eliminate the provision for cumulative 
voting. 

In upholding the constitutionality of this statute the Su- 
preme Court of Appeals of Virginia in French v, Cumber- 
land Bank & Trust Co., 74 S.E.2d 265 stated: 


Appellant attacks the order on two grounds: (1) the notice calling 
a special meeting of the stockholders of the Bank to act upon resolutions 
adopted by the directors proposing amendments to the charter “failed 
to set out properly and correctly the object and purpose of the said 
special stockholders’ meeting” as required by law, and (2) Chapter 68 
of the Acts of 1952, providing that charters of certain banks might be 
amended by a vote of two-thirds in interest of its stockholders so as to 
abolish cumulative voting, is unconstitutional and void. 


The notice to the stockholders fairly stated the object of the meeting 
and clearly advised the stockholders that they would be asked to vote 
upon resolutions adopted by the board of directors proposing amend- 
ments to the Bank’s charter for the purpose of eliminating stock classi- 
fication and abolishing cumulative voting, and to “pass upon any and 
all other matters incident to carrying out the aforesaid Resolutions.” 
No stockholder could have been misled by the notice. Appellant cer- 
tainly was not. He was present at the meeting and voted not only his 
own stock, but proxies held by him for others, against the resolutions. 
At the stockholders’ meeting 3106 out of a total of 3180 shares of stock 
issued and outstanding were represented either in person or by proxy. 
The resolutions were approved by a vote of 2644 shares, or 85.48% of 
the shares present, and 83% of the total shares outstanding. Seventy- 
four shares were not represented and 462 shares, or 14.52%, opposed the 
resolutions. There is no merit in appellant’s first contention. 


It is conceded that the facts bring appellee Bank squarely within the 
provisions of Chapter 68 of the Acts of 1952, which is as follows: 
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“An Act to permit banks to amend their charters under certain 
conditions. 


“Approved February 18, 1952. 
“Be it enacted by the General Assembly of Virginia: 


“1. Any bank that sold preferred stock to the Reconstruction 
Finance Corporation, and, in connection with the sale, amended 
its charter so as to provide for cumulative voting, may, at any 
time after the Reconstruction Finance Corporation no longer 
owns any preferred stock issued by the bank, amend its charter 
so as to abolish cumulative voting by a vote of two-thirds in 
interest of its stockholders in the manner provided by § 13-35.1 
of the Code of Virginia. 


“2. An emergency exists and this act is in force from its 
passage.” 


If the Act is valid, the Commission was fully justified in its approval 
of the amendments to the Bank’s charter. This brings us to appellant’s 
main contention; namely, that the Act is unconstitutional because it 
is special or class legislation, prohibited by Sections 63(17) and 154 of 
the Virginia Constitution. 


Neither the Virginia Constitution nor the Fourteenth Amendment 
to the Constitution of the United States forbids the enactment by the 
legislature of a law which applies to a class only, provided the classifi- 
cation is reasonable and not arbitrary, and applies alike to all persons 
similarly situated. The classification, when made, is presumed to be 
necessary and reasonable. If any state of facts can be reasonably con- 
ceived that would sustain the Act, the existence of that state of facts at 
the time the law was enacted must be assumed. The classification must 
be natural and reasonable and appropriate to the occasion. There must 
be some such difference in the situation of the subjects of the different 
classes as to reasonably justify some variety of rule in respect thereto. 
Martin’s Ex’rs v. Commonwealth, 126 Va. 603, 612, 102 S.E. 724; An- 
thony v. Commonwealth, 142 Va. 577, 128 S.E. 633; Buck v. Bell, 143 
Va. 310, 130 S.E. 516, 51 A.L.R. 855; Green v. County Board, 193 Va. 
284, 68 S.E.2d 516. We must, therefore, determine whether such pre- 
sumed difference in the situation of Virginia banks has been shown not 
to exist in fact.... 


“The 1952 Act applies to any bank in Virginia that sold preferred 
stock to the RFC, and in connection with the sale thereof amended its 
charter so as to provide for cumulative voting. All of the ninety-five 
banks in Virginia that sold preferred stock to the RFC to obtain capital 
funds amended their charters so as to provide for cumulative voting. 
This was a requirement of RFC to protect its investment. RFC de- 
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manded that it be adequately represented on the boards of directors of 
these banks in order that it be in position to keep itself fully informed 
as to the bank’s operations and to insure that their policies were in line 
with the protection of RFC interests. Each was required to amend and 
did amend its charter so as to provide for cumulative voting. As con- 
ditions improved after the depression, this preferred stock was gradually 
redeemed, until in 1951 there were only 12 out of 181 State banks in 
Virginia with preferred stock held by RFC. This does not mean, how- 
ever, that the 1952 Act applies only to these 12. It applies to tlie 
original 95. It is not sufficient that RFC may have been paid off by 
the other 83 who redeemed their RFC preferred stock between 1934 and 
1951 to take from them the benefit of the 1952 Act. In each case, a 
charter amendment was, and is, necessary in addition to redemption of 
the preferred stock, to eliminate cumulative voting for directors, which 
had been inserted at the instance and for the protection of RFC in con- 
nection with the capital funds it had invested in the purchase of pre- 
ferred stock. 


Cumulative voting for directors is a device which does not ordinarily 
appear in charters granted by the Commission. Under Section 13-203 
of the Code it may be incorporated in an original or amended charter. 
In all of its experience, the Commission recalls no case where cumulative 
voting was voluntarily inserted in a bank’s charter. In the case of the 
95 banks that obtained RFC funds and sold preferred stock for such 
funds, cumulative voting was not inserted at the request of the directors 
or stockholders but because RFC required and demanded that it be 
done. In such cases, it could be inserted by an amendment, voted by 
a two-thirds vote. The 1952 General Assembly evidently thought that 
if cumulative voting could be inserted by a two-thirds vote when re- 
quired by RFC as a part of the purchase of preferred stock, in all fair- 
ness, it should be removed by a two-thirds vote when the reason for its 
insertion in the first place, namely ownership of preferred stock by RFC, 
had been removed. 


“In the circumstances, the General Assembly considered that these 
banks should be permitted to resume normal operations on the redemp- 
tion of such stock. This stock passed out of existence when it was 
redeemed and retired and the reason for cumulative voting ceased to 
operate. The General Assembly, in enacting the 1952 Act, did not act 
arbitrarily, ,but recognized a practical classification of banks, which by 
means of ti Act could be returned to normal functions and operations 
by a simple amendment adopted by a two-thirds vote in the usual 
manner.” 


Chapter 68 of the Acts of 1952 applies to all banks in Virginia that 
obtained financial aid from the RFC and, as a condition precedent, were 
compelled to obtain amendments to their charters providing for cumu- 
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lative voting. It does not apply to banks that did not obtain such 
financial aid. Whether such classification is reasonable is a question 
primarily for the legislature. It is presumed to be necessary and rea- 
sonable and the court will not substitute its judgment for that of the 
legislature, unless it is clear that the legislature has not made the classi- 
fication in good faith. We conclude that the classification of banks made 
by this Act is within the principle stated in City of Newport News v. 
Elizabeth City County, 189 Va. 825, 841, 55 S.E.2d 56, 65, as follows: 
“The test of reasonableness of classification is said to be whether it 
embraces all of the classes to which it relates. The basis of the classifi- 
cation involved must have a direct relation to the purpose of the law, 
and must present a distinction which renders one class, in truth, distinct 
or different from another class.” 


Appellant also contends that the Act is invalid as to him because a 
vote of less than 90% in interest of the stock has deprived him of a 
vested right. He argues that under the cumulative voting clause he, 
as owner of slightly more than 1/10 of the capital stock, could control 
the election of at least one director, and that in order to deprive him of 
this right, a vote of 90% in interest of the stock was necessary, as re- 
quired by Section 13-90 of the Code. 


It is true that a change in the charter provisions whereby the right 
of cumulative voting is eliminated is a substantial change in the voting 
rights of each share. Under the method of cumulative voting, the holder 
of one share of stock voting on 10 vacancies to be filled on a board of 
directors may cast ten votes for a single candidate. This method fre- 
quently enables the minority stockholders to obtain representation on 
the board of directors which would not otherwise be possible. The re- 
sult is quite different from that where the proposed amendment to the 
charter simply grants the privilege of issuing additional stock. In such 
event, the new shares of stock have equal voting rights. It reduces the 
proportionate power of all stockholders, but does not change the voting 
rights held by the old stockholders in respect of their existing shares. 


The General Assembly, by enactment of a general law, Chapter 68 
of the Acts of 1952, has, it is true, authorized cumulative voting for 
directors of the banks of the class named to be abolished by the ap- 
proval of 66 2/3% in interest of shares of stock instead of 90% in interest. 
But appellant acquired and held his stock with full knowledge that the 
voting rights of his shares of stock for directors might be changed by 
general law, with or without his consent. Section 158 of the Virginia 
Constitution provides that every corporation holds “its charter and 
franchise, and all amendments thereof, under the provisions and subject 
to all the requirements, terms and conditions of this Constitution and 
of any laws passed in pursuance thereof, so far as the same may be 
applicable to such corporation.” 
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The Act in question is a general law, the enactment of which is not 
prohibited by any provision of the Virginia Constitution. The pertinent 
constitutional provisions were construed in Winfree v. Riverside Cotton 
Mills, 113 Va. 717, 75 S.E. 309, 311, where it is said: 


“The provision that the charter shall be held after such amend- 
ment under the provisions and subject to all the requirements, 
terms, and conditions of the Constitution and of any laws passed 
in pursuance thereof, so far as applicable, is not limited to the 
relations between the state and the corporation, but applies as ‘ 
well to the relations between the state and the stockholders, the 
corporation and the stockholders, and between the stockholders 
themselves. 


“That this is the construction which should be placed upon 
the language used is shown by the construction which has gen- 
erally, if not universally, been placed upon the language reserving 
the power to the state to amend, alter, or repeal a charter. Al- 
though the power reserved is to alter, amend, or repeal the char- 
ter, it is not limited to changes or alterations solely between the 
state and the corporation, but authorizes amendments and altera- 
tions within certain limitations directly affecting the stockholders 
in their relations to the state, to the corporation, and to each 
other.” 


It was suggested in the argument that inasmuch as the amendment 
incorporating the right to cumulative voting was made on the approval 
of two-thirds in interest of the shares of stock, such right could be 
abolished by a like two-thirds consent, and that this could be accom- 
plished under the provisions of Code, sections 13-35 and 13-35.1, and 
that the passage of Chapter 68 of the Acts of 1952 was unnecessary to 
accomplish this purpose. We are unable to concur in this view. Section 
13-90 provides: “No corporation .. . shall, without the consent of 
ninety per centum in interest of the class or classes of stockholders 
affected thereby, have the power to change the voting rights . . . of any 
stockholder. .. .” 


It was also stated in the argument that if it was necessary for 90% 
in interest of the stockholders to approve the amendment to the Bank’s 
charter, adopting the method of cumulative voting, such amendment 
was not legal, as only 2/3 in interest consented thereto, and that no 
amendment to the charter resulted. This does not follow. Section 
156(d) of the Virginia Constitution provides: “No court of this Com- 
monwealth (except the Supreme Court of Appeals, by way of appeal 
as herein authorized) shall have jurisdiction to review, reverse, correct 
or annul any action of the Commission, within the scope of its authority, 
or to suspend or delay the execution or operation thereof. . . .” 
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Section 13-35.1, among other things, provides that all applications 
for amendments to charters “shall be presented to the State Corporation 
Commission which shall ascertain and declare whether the applicants, 
by complying with the requirements of the law, have entitled themselves 
to the amendment, alteration or extension applied for, and shall issue 
or refuse the same accordingly.” 

This court held in Reynolds v. Alexandria Motor Bus Line, 141 Va. 
213, 126 S.E. 201, 205, that the only remedy a litigant had from an 
erroneous order of the Commission was by appeal to this court, and if 
the appeal was not perfected within the time prescribed by law, the 
order was conclusive upon the parties. “It is wholly immaterial whether 
it (the order of the Commission) was right or wrong. . . . The only 
remedy of the applicant was by appeal to this court, of which he did not 
avail himself within the time prescribed by law. 


‘ 


‘, . . However inadvertent the order may have been, however er- 
roneous, it was not void, and could only have been set aside by an appeal 
to this court.” 

Whether the Commission was right or wrong in granting the amend- 
ment to the charter of the Bank creating the right of cumulative voting 
for directors on the consent of less than 90% in interest of shareholders, 
its order was final and conclusive, since no appeal was taken from it 
within the time prescribed for such appeals. 


The order of the Commission is affirmed. 
Affirmed. 





State Auditor’s Warrant Non-negotiable 


The Supreme Court of Illinois has recently held that a 
state auditor’s warrant, being an order upon the state treas- 
urer to pay only from a particular fund, is not an unconditional 
order and therefore not a negotiable instrument. 

Under the new Uniform Commercial Code, recently 
adopted by Pennsylvania and presented to the legislatures of 
many states, such a warrant would be negotiable provided it is 
payable “to order,” not marked “non-negotiable” and other- 
wise in proper form. See §°3-105 (g) Uniform Commercial 
Code. People v. Gibbs, Supreme Court of Illinois, 108 N.E. 
2d 446. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $9465. 
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Corporate Trustee Denied Permission 
To Resign 


The Surrogate’s Court of New York County has ruled that 
a disagreement regarding trust investment policy, in which the 
views of a corporate trustee were overruled by the majority of 
individual trustees does not justify the resignation of the cor- 
porate trustee. Estate of Wacht, Surrogate’s Court, New 
York County, 129 N.Y.L.J. 620. 


The opinion of the court is as follows: 


FRANKENTHALER, Surr. — The accounting trustees have sub- 
mitted as part of their account a schedule of reallocations between 
income and principal interests in the residuary trusts. The petition 
requests that rulings be made approving such apportionments. At the 
hearing certain amendments to the account were made on the record 
with the consents of the parties appearing. No party in interest has 
made objection to the reallocations proposed by the trustees. In view 
of the acquiescence of the parties to the account, the decree will direct 
payment as provided in the account and will discharge the trustees as 
to the matters embraced in the account. 


The corporate trustee asks permission to resign. This relief is 
opposed vigorously by a number of the beneficiaries and the opposition 
includes two of the co-trustees. No party in interest has consented to 
the resignation. 

Deceased’s will, which was admitted to probate in the year 1929, 
designated four individuals and the trust company as executors and 
trustees. The individuals named were deceased’s widow, his son and 
two sons-in-law. All the nominated fiduciaries duly qualified and acted 
until the death of the widow at which time, pursuant to the provisions 
of the will, a second son of deceased became a successor trustee. Under 
the terms of the will any future vacancies in the number of trustees are 
to be filled, in respective order, by a son-in-law and two daughters of 
deceased. The group of trustees presently consists of the surviving four 
of the original fiduciaries and the successor trustee. Two of the indi- 
vidual trustees are beneficiaries of trust income while the other individual 
trustees are husbands of income beneficiaries. The persons named to 
fill future vacancies are the husband of an income beneficiary and two 
income beneficiaries whose husbands are trustees now in office. Except 
for the corporate trustee each trustee and each prospective successor 
trustee has either a direct interest in trust income or is the spouse of 
an income beneficiary. The remaindermen of the trusts are the issue of 
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the income beneficiaries. No remainderman is a trustee and hence the 
remainder interests have no actual representative among the trustees 
and, under the plan of succession in the will, remaindermen will not 
acquire such representation. There is no suggestion or intimation of 
bias on the part of the individual trustees but each of them has the 
problem of advancing interests in which he is a participant, directly or 
indirectly, and of protecting interests in which he has less financial 
concern. The corporate trustee is the only fiduciary that can exercise 
judgment untrammeled by misgivings that personal interest contributes 
to its reasoning. This important factor, combined with the publicized 
advantages which the experience and facilities of trust companies offer 
to their individual co-fiduciaries, well might have motivated testator’s 
designation of the corporate trustee. He also may be presumed to have 
considered the fact that such institutions, although not perpetual, usually 
have a continuity that exceeds the span of any human life. The ele- 
ments which justified the appointment of the company in the first in- 
stance, over twenty years ago, are impelling reasons for its continuance 
in office today. 


The resignation of the corporate trustee is not prompted by any 
criticism of the trust administration. None of the trustees attacks the 
fiduciary conduct of another. There does exist a difference of opinion 
between the corporate trustee and the individual trustees as to invest- 
ment policy. The corporate trustee has recommended a liquidation of 
certain realty holdings solely to procure a greater diversification among 
investments within the narrow investment limits of the will. Under 
the provisions of the will the action of a majority of the trustees is con- 
trolling and the recommendations of the corporate trustee have been 
rejected by the individual trustees. The corporate trustee feels that, 
since the bulk of the estate is in realty, the conflict of opinion on invest- 
ment policy is a matter of vital importance. No one can dispute the 
fact that problems of investment are of major concern in trust adminis- 
trations but it is here evident that a divergence of opinions on this point 
does not permeate other equally important aspects of the estate ad- 
ministration and there is no reason that it should. As to all other 
matters the administration has been both harmonious and efficient and 
the relationship among all the trustees has been congenial. 


An advantage to any trust from the appointment of multiple trustees 
is the obtaining of diverse opinions based upon the knowledge and ex- 
perience of all the trustees. It must be recognized that complete con- 
currence of opinion is not always.procurable. Here testator anticipated 
such situations by providing for majority action. The resignation of a 
particular trustee when his opinion fails to prevail is not a desirable 
escape from an impasse and it defeats the very purpose of the trustee’s 
appointment. If the assumption is that the corporate trustee was 
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nominated by testator because of the peculiar contributions to estate 
management to be derived from its recognized experience in estate 
matters, there is no reason that, because of a conflict of opinions, such 
contributions should be lost either by the trustee assuming a quiescent 
attitude or by its resigning from office. Had testator desired that there 
be unanimity of action he would not have provided otherwise in his 
will. The testamentary provision authorizing action by a majority of 
the trustees was known to all of them when they assumed office and 
they have functioned satisfactorily within that provision for many year's. 
There is no hostility or friction today that interferes with the adminis- 
tration of the trusts. 

The court recognizes that circumstances can justify the resignation 
of a fiduciary and that the assumption of fiduciary duties does not im- 
pose an obligation from which the fiduciary may not be relieved. Cir- 
cumstances entitling one of the trustees to retire from office may arise 
at some future time during the administration of this estate but con- 
ditions warranting such relief do not obtain presently. The trustees 
differ only on the question as to whether or not certain realty holdings 
now should be sold. The corporate trustee has acquainted its co-trustees 
and the court of its desire to liquidate these holdings and the corporate 
trustee cannot be charged with non-fulfillment of any present duty in 
that regard. The fact that the view of the majority of the trustees dif- 
fers from that of the corporate trustee does not mean that this single 
divergence of opinions will impair the cooperation that has marked the 
trust administration. The question of selling does not enter into the 
day to day administration of the trust property and is not a question 
that interferes with the competent management of the trust. The court 
feels that the purpose of the testator will not be served by permitting 
the resignation now sought and that the efficient administration of the 
estate requires the continuance in office of the corporate trustee. The 
latter trustee has participated in a successful administration for many 
years and in denying the relief here sought the court is imposing no 
new burden on this trustee. The application for permission to resign 
is denied. 

Submit decree on notice settling the account. 


BANK RECORDS UNDER O.PS. 


The office of Price Stabilization has announced that 
although all controls over wages, salaries, and service 
charges have been lifted bank records relating to these 
matters should be preserved at least three years. O.P.S. 
observes that civil enforcement suits may be filed within 
a year of the commission of a violation and criminal actions 


up to three years. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





No Commissions in Donee’s Estate on Property Passing Under 
Power of Appointment 





Estate of Rothfeld, New York Surrogate’s Court, New York County, 
129 N.Y.L.J. 551 


An executor was denied commissions on property passing under a 
power of appointment exercised by the donee’s will. The Judge stated 
the law: 

The general rule is that the executor of the estate of the donee of 
a power of appointment is not entitled to commissions upon the property 
passing by virtue of the exercise of that power. . . . Unless a contrary 
intention is manifested by either the donor or the donee, the application 
of the property pursuant to the donee’s direction is charged to the 
fiduciaries acting under the donor’s will and double expenses are thereby 
avoided. ... 


Proceeds of Key Man Insurance Constitute Principal of Trust 





In re Lion, New York Surrogate’s Court, October 7, 1952 


The principal asset of a trust was a company which held a life in- 
surance policy on the life of a key employee. Upon the death of this 
employee the court ruled that the insurance proceeds should be dis- 
tributed to trust principal and not to income. 


Michigan Procedure for Opening Safe Deposit Box 





Michigan, Opinion of the Attorney General, January 28, 1953 


The Michigan attorney general has ruled that a bank may permit 
the county treasurer to inventory the contents of a decedent’s safe 
deposit box under the statute authorizing such procedure only when 
requested to do so by the legal representative of the lessee of the box 
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or by some other person entitled to access under the terms of the 
safe deposit rental contract. 


Interpretation of Mortmain Statute 





Mississippi School for the Blind v. Armstrong, Mississippi Supreme Court, 
January 26, 1953 - 


Under the Mississippi statute providing that no person may leave 
more than one-third of his estate to charity to the exclusion of certain 
relatives, it was held that only that portion of the gift to charity in 
excess of the one-third amount permitted was invalid. 


Foreign Banks May Act as Fiduciaries in North Dakota 





North Dakota L. 1953, H. B. 619, Effective July 1, 1953 


Foreign banks and trust companies are now permitted to act as 
trustees, administrators and executors in North Dakota after July 1, 
1953 if the state under which they are incorporated grants a reciprocal 
right to North Dakota banks and trust companies. 


Executor’s Power to Mortgage 





Estate of Riley, California District Court of Appeal, 115 Cal.App. 583 


Where testator gave executor full power to mortgage any part of 
the estate the probate court could nevertheless forbid a proposed 
mortgage where it was not shown to be necessary for the benefit of 
the estate. 


Trustee Complaining of Insufficient Commissions 
Denied Permission to Resign 





Trust Estate of Loree, New Jersey Superior Court, February 26, 1953 


A trustee which had served for 44 years under an inter vivos trust 
was held not entitled to commissions at a greater rate than provided in 
the trust instrument, nor was it permitted to resign as trustee. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Accrued Interest on United States Series G Bonds 





Pennsylvania, Ruling of Department of Revenue, March 4, 1953 


Where owner of United States Series G bonds dies between interest 
payment dates no accrued interest thereon is taxable for Pennsylvania 
inheritance tax purposes. The opinion states: 

“United States Savings Bonds, Series G, are current income savings 
bonds. Each bond bears interest at a specified rate computed on the 
face amount of the bond, and is payable semi-annually beginning six 
months from the issue date. 

“Interest on such bonds is paid on each interest payment date by 
check drawn to the order of the person or persons in whose name the 
bond is issued. Between interest payment dates there is no right to 
such interest. 

“In order for the right to interest to come into existence, the bond 
must be held until the next interest payment date. 

“In the event the person in whose name the bond is registered dies 
between interest payment dates, there would be no interest taxable, for 
inheritance tax purposes, since none was in existence at that time. In 
such case only the decedent’s interest in the principal of the bond would 
be subject to tax.” 


No Inheritance Tax on Legacy Made Pursuant to Contract 
to Bequeath 





In re Greiner’s Estate, Illinois Supreme Court, 107 N.E.2d 836 


A divorce decree provided that the testator was to bequeath $50,000 
to his former wife if she survived him and had not remarried. Upon his 
death the testator’s will contained an appropriate legacy. The Supreme 
Court of Illinois ruled that the former wife received the money as a 
creditor of the estate and not as a legatee. Therefore the legacy was 
not subject to inheritance tax. 
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Income Tax Assessment Against Decedent’s Estate 
Held Constitutional 





Sanford v. State Tax Commission, New York, 280 App. Div. 687 


The formal procedure of filing proof of claim against an estate 
does not apply to the assessment of taxes imposed by a sovereign state. 

A New York state income tax return had been filed by the decedent 
for the calendar year 1948. A few years after his death in 1949 the 
state tax commission assessed an additional income tax for 1948 against 
the estate. The executrix of the decedent’s estate contended that 
section 207 of the Surrogate’s Court Act required the commission to 
file formal proof of claim with the executrix and that she could demand 
vouchers in support of the claim. Enforcement of the tax laws without 
this procedure would amount to deprivation of property without due 
process of law. 

In upholding the order of the Supreme Court dismissing the com- 
plaint the court held that the sovereign taxing authorities do not come 
within the above provisions of the Surrogate’s Court Act. The executrix 
could exhaust her administrative remedies consisting of a hearing and 
review, and then could review in the courts, by way of certiorari, the 
action of the commission. In the words of the court “such procedure 
can hardly be construed as a denial of due process”. 


Inheritance Taxes: Arbitration of Dispute Over Domicile 





Colorado, Senate Bill 135, Laws of 1953 


A new Colorado statute provides for the compromise and arbitration 
of state death taxes in cases where there is a dispute over the decedent’s 
domicile. Similar legislation now exists in the following states: Calli- 
fornia, Connecticut, Delaware, District of Columbia, Illinois, Indiana, 
Maine, Maryland, Massachusetts, Minnesota, Mississippi, Montana, 
New Hampshire, New Jersey, New York, Oklahoma, Pennsylvania, 
Tennessee, Utah, Vermont and Virginia. 








: INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Money and the 
Capital Markets 


NCREASING loan demands, 

and less liberality by the Fed- 
eral Reserve in supplying reserves 
to the banking system, have been 
responsible for the tightening in 
short-term interest rates. This is 
the conclusion of Roy L. Reierson, 
vice-president of the Bankers 
Trust Company of New York. 
With respect to the firming of bond 
yields, this is attributed to many 
causes; among them are the large 
demands on the part of corpora- 
tions, homeowners, and state and 
local governments, as well as the 
present and prospective funding of 
the Government’s short-term debt 
into longer-term securities. This 
refunding, incidentally, may also 
have induced corporate manage- 
ments to accelerate their contem- 
plated borrowings lest interest 
rates increase further. 


Nevertheless, the Bankers Trust 
Company officer does not believe 
that the economic forces at work 
portend a persistent or protracted 
increase in long-term interest rates. 
He points to the fact that the sup- 
ply of long-term funds seeking in- 
vestment this year will be as large, 
if not greater, as they were in 1952. 
In other words, the continued high 
rate of savings in the economy as- 
sures the flow of investment funds. 
On the other hand, the aggregate 
demands for investment funds are 
likely to be no larger than they 


were last year, and may be slightly 
lower. 

If the Treasury were to embark 
upon an aggressive policy of selling 
large amounts of long-term bonds 
in the near future, serious repercus- 
sions on the bond market could 
result, and the flow of funds into 
private investment could be im- 
peded. It is Mr. Reierson’s belief 
that the Treasury will conduct its 
funding operations in such a man- 
ner as will not seriously impair the 
flow of funds into private industry. 

With respect to bank loans, Mr. 
Reierson remarks that they are, 
generally speaking, less readily 
available than they have been for 
many years. And although the 
aggregate of bank loans outstand- 
ing are still low relative to the 
gross dollar volume of activity in 
the economy, its volume is at a 
record high. It is noteworthy that 
bank loans have increased more 
rapidly than bank capital since the 
end of the war. Consequently, the 
cushion of bank capital in relation 
to loans—or to total bank assets 
at risk—is now as low as anytime 
during the past thirty years. 


Another factor restraining the 
expansion of bank loans and in- 
vestments has been the policies 
pursued by the monetary authori- 
ties, since such policies have made 
it more difficult and expensive for 
the banking system to acquire 
additional reserves. Particularly in 
the case of the banks at the money 
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market centers, holdings of short- 
term Governments have declined, 
with a consequent reduction in 
liquidity of these commercial 
banks. Add to this the fact that 
some bankers are somewhat skepti- 
cal as to the duration of peak 
levels of economic activity. The 
combination of all of these factors 
have made many bankers increas- 
ingly reluctant to expand their 
lending operations as aggressively 
as in earlier years. 


Mr. Reierson declares that, as 
long as business activity continues 
at record proportions, monetary 
authorities are likely to prefer rela- 
tively tight conditions in the 
money market. Accordingly, ex- 
cept for seasonal factors and re- 
gional differences, he feels that 
bankers are likely to continue a 
fairly restrictive lending policy. 
However, unless there is a re- 
surgence of inflationary pressures, 
Mr. Reierson does not believe that 
monetary authorities are likely to 
tighten credit aggressively and 
abandon the present relatively 
mild restrictive policies. He be- 
lieves it is extremely doubtful that 
credit policies will be so drastically 
applied as to bring on a cycle of 
liquidation and credit contraction. 
But on the other hand, if economic 
activity should decline by more 
than nominal _ proportions, a 
prompt easing is most possible. 


Institutional Taxation 

As the result of a bill enacted by 
the New York State Legislature, 
savings and loan associations are 
now subject to a franchise tax. 
This same measure will enable sav- 
ings banks to reduce tax liability 
for the 1953-54 tax year by an 
amount estimated as high as $1.2 
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million. It will tend to equalize 
the taxation of savings and loan 
associations, trust companies, sav- 
ings banks, commercial banks, and 
other financial intitutions. 


In signing the bill, Governor 
Dewey stated that the savings and 
loan tax represented “a very mod- 
est contribution to the cost’ of 
government by a group of financial 
institutions which have come of 
age.” At the last year-end, 236 
savings and loan groups operating 
in New York State had nearly 
$2 billion of assets and paid an esti- 
mated $32 million in dividends. 
Under the new impost, tax liability 
will amount to roughly $600,000 
and the average tax of each sav- 
ings and loan unit will amount to 
about $2,500 a year. 


Savings banks in the State of 
New York, which are now paying 
approximately $4.8 million in taxes 
per annum, will be subject to ap- 
proximately the same _ dollar 
amount of liability under the new 
measure. On the other hand, if 
the new legislation had not taken 
effect, their tax liability might 
have approached $6 million. 


State tax liability for savings 
banks had been computed on the 
basis of 414 per cent of net income 
after dividends, or 2 per cent of 
declared dividends — whichever 
was the larger. In 1951, it will be 
recalled, the Federal tax imposed 
on savings banks treated dividends 
as a deductible item and thus 
tended to encourage higher divi- 
dend rates. These higher dividend 
rates, in turn, resulted in a higher 
state tax. Under the new state 
law, the savings banks tax will be 
basically the same, but the 2 per 
cent tax on dividends will apply 
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only to that portion of dividends 
paid up to a rate of 2 per cent on 
deposits. 


Business Finance 

A study prepared by George G. 
Hagedorn, assistant director of re- 
search of the National Association 
of Manufacturers, finds that four- 
fifths of the $20 to $30 billion in- 
vested annually by business in re- 
cent years has been for replace- 
ment purposes. It has been com- 
monly assumed that the major 
portion of such expenditures has 
been for expansion. However, ac- 
cording to the NAM study, only 
about one-fifth of business expendi- 
tures for fixed assets represent net 
expansion. It is Mr. Hagedorn’s 
contention that the effects of in- 
flation have obscured the real 
situation; that the allowances made 
for depreciation in business ac- 
accounts are less than the actual 
cost of replacing the capital con- 
sumed. 

According to the NAM research 
officer, two-thirds of corporate 
profits retained during the postwar 
period have merely served to re- 
place tangible assets; new capital 
supplied by stock issues has 
amounted to less than $2 billion 
per annum on the average; and 
corporate debt has increased from 
$85 billion in 1945 to $156 billion 
at the end of 1951. 

Business has been forced to fi- 
ance largely by borrowing because 
of the shortage of venture capital. 
And while this “has had serious 
effects on the health of the eco- 
nomy,” inflation has suppressed 
the symptoms. While business has 
doubled its indebtedness since 1939, 
it is observed that the simultaneous 
doubling of the price level through 
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inflation has kept the “real burden” 
of business debt at approximately 
the same level. 

“Businessmen,” states the re- 
port, “would rather finance their 
activities through more normal 
capital-raising procedures than 
through the losses imposed on their 
creditors by inflation. The health 
of business is wrapped up with the 
general health of the economy. 
The continuation of inflation could 
lead only to a general economic 
catastrophe which might very well 
destroy our business system as we 
know it.... 

“The question then is what alter- 
native sources are available. New 
contributions of equity capital—in 
the form of stock issues and in- 
vestment by proprietors and part- 
ners—have been only trivial in 
amount. General economic condi- 
tions have evidently not been such 
as to encourage risk-taking or 
equity investment.” 

Unless the supply of venture 
capital is increased, declares the 
NAM report, one or a combination 
of the following results must ensue: 


1. Business must 
cease. 

2. The real burden of business 
indebtedness must increase. 

3. Inflation must continue, 
reducing the real burden of debt. 

All three of the above alterna- 
tives are regarded as equally un- 
desirable, but are nevertheless re- 
garded as_ inescapable unless 
changes occur in the general eco- 
nomic climate. The latter are re- 
garded as “the central problem of 
present-day business finance.” 


expansion 


Equity Investments 


Of great significance, states 


Roger Murray, vice-president of 
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the Bankers Trust Company of 
New York, is the leadership taken 
by corporate fiduciaries in obtain- 
ing changes in state laws to en- 
large the scope of investment in 
equities. Trustees, he points out, 
have wanted to assume more 
responsibility in order to do a bet- 
ter job for the beneficiaries of per- 
sonal trusts. The policies pursued 
in common trust funds throughout 
the country, he also observes, 
typically involve 40 per cent to 
50 per cent investment in common 
stocks. This illustrates the recent 
tendency to increase the propor- 
tion of equities. 

The point of view applied to 
personal trust investments has also 
been extended to the planning of 








THE BANKING LAW JOURNAL 


long range policies for trusteed 
pension funds. With respect to 
pension trusts administered for the 
employees of private business or- 
ganization, the rate of common 
stock investing has _ increased 
rapidly in the past three or four 
years, and targets of 25 per cent 
to 35 per cent in equities are no 
ionger unusual. ‘ 


Mutual savings banks, he re- 
marks, are being properly cautious 
in adding common stocks to their 
earning assets. What is significant, 
comments Mr. Murray, is not the 
current volume of savings bank 
purchases, but the recognition 
given to equities by changes in 
state laws. Mr. Murray believes 
that, over a period of years, “most 
of the banks will make full use of 
the proportion now permitted for 
equities, and that in due course the 
percentage limitation will be in- 
creased as the regulatory authori- 
ties sees a sound investment per- 
formance by the banks. A market 
initially in the $200-$300 million 
range might ultimately prove to be 
five times that large.” 


It is evident, declares Mr. Mur- 
ray, that equities are becoming 
more and more highly regarded as 
trust investments and that they 
have reacquired the respectability 
which they lost during the Great 
Depression. 














*, . « More than 6,000 


of our employees 






are now 


participating .. .”’ 


MELVIN H. BAKER 
Chairman of the Board 
National Gypsum Company 


“The Payroll Savings Plan for Bonds provides a convenient and 
profitable way for America’s wage earners to save. It also helps 
our national government with its problems of managing the 
public debt. We in National Gypsum urge the stimulation of 
the Payroll Savings Plan and are proud to report that more 


than 6,000 of our employees are now participating.” 


Last September 19th, with the whole- 
hearted encouragement of top manage- 
ment, the 3,000 employees of Gypsum’s 
Ordnance Plant in Wahoo (Nebraska) 
organized to conduct a person-to-per- 
son canvass to put a Payroll Savings 
Application Blank in the hands of 
every employee. 

90% of the employees signed up in 
the opening days of the campaign. By 
September 12th, participation was 
93.7%. On October 2nd, it was 97% — 
and still going up. 

To quote from National Gypsum’s 
printed report of the campaign: 

e “Did we use fancy charts? Did we 
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use advertisements? Did we have long- 
winded meetings? Did we give prizes 
for production? The answer is No! We 
put the proposition squarely to the 
people, and we reported to the people 
once a week in bulletin form to let 
them know where they stood in relation 
to other departments as well as to the 
plant total. Once the spirit of compe- 
tition and teamwork caught fire, once 
it became a matter of personal pride: a 
successful conclusion was only a mat- 
ter of time and effort.” 

Your State Director, U.S. Treasury 
Department. will be glad to help you 
build your Payroll Savings Plan. 
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He Fought Three Days and Nights 


’ Lieutenant Colonel 
Raymond 6. Davis, USMC 
Medal of Honor 


Cots, BATTLE-WEARY, the Marines 
were re-deploying toward Hungnam. A rifle 
company was guarding a mountain pass 
vital to the withdrawal of two regiments. 
The company became surrounded. If help 
didn’t come, 6.000 men were lost. 


Into this situation, Lieutenant Colonel 
Davis boldly led his Marine battalion. Over 
eight miles of heavily defended icy trail 
they attacked, and across three ridges deep 
in snow. . 


They fought three days and nights. But 
finally Colonel Davis reached and freed the 
company. He opened the pass till the two 
regiments got by. Then he led his own gal- 
lant battalion into safety. 


“Korea and World War II have taught 
me,” says Colonel Davis, “that courage is 
common to all armies; it’s the better 
equipped side that has the edge. You're ziv- 
ing our men that edge every time. you invest 


in a United States Defense Bond.” 


* * * 


Now E Bonds pay 3%! Now, improved Series 
E Bonds start paying interest after 6 months, 
And average 3% interest, compounded semi- 
annually when held to maturity! Also, all ma- 
turing E Bonds automatically go on earning— 
at the new rate—for 10 more years. Today, start 
investing in U.S. Series E Defense Bonds ° 
through the Payroll Savings Plan at work, 


Peace is for the strong! 
For peace and prosperity save 
with U.S. Defense Bonds! 
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